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W, %. Circuit Court. 
[Southern District of New-York.] 


Before the Honorable SAMUEL NELSON, one of the Assistant Justices of the Supreme 
Court of the United States, and the Honorable SAMUEL R. BETTS, District Judge. 


Orison Buunt, impleaded with Wm. J. Symes, ads. ErHan ALLEN. 


The United States Circuit Court have jurisdiction in equity in patent cases, without respect to 
the residence of the parties, 

Suits, however, must be instituted in the state in which the defendant resides, or is found 
when arrested or proceeded against ; and that fact must appear affirmatively on the record. 

The court has power to assess damages in equity cases by reference to a master without the 
intervention of a jury. 

Where the residence of the defendant is out of the district where the suit is brought, a general 
return on the subpoena or notice by the marshal, that he made personal service is insuffi- 
cient. It will not be implied that the service, especially, if only a notice, was made within 
the district. 


Tus was a motion for anew trial. It was an action of debt brought 
upon a decree of the Circuit Court of the First Circuit in the district 
of Massachusetts, on the equity side of the court, founded upon a pa- 
tent granted to Allen, 3 August, 1844, for an improvement in the 
construction of gun-locks. The bill was filed 21 June, 1846, against 
the defendants Blunt & Symes, for an infringement of the patent. 
The decree was taken pro confesso against Blunt, and referred to a 
master to take and state an account of the profits of what com- 
plainant had been deprived by reason of the infringements, and on a 
return of the master’s report when it was confirmed, and a decree 
was entered for the sum of $11,700, being the amount of the profits 
reported, and $397 04 taxed costs. 

On the trial, an exemplification of the record of the proceedings 
and decree before the Court in the First Circuit was produced on the 
part of the plaintiff proving the above facts. 

But it appeared from recitals on the record, that Allen, the com- 
plainant, was a citizen and resident of Norwich, in the state of Con- 
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necticut, at the time the bill in chancery was filed, and also that 
Blunt & Symes were citizens and residents in the city and state of 
New-York. It was claimed that the subpoena had been served per- 
nav on Blunt, in the district of Massachusetts, where the bill was 
filed. 

When the plaintiffrested, the counsel for the defendant objected to 
the recovery upon the grounds :— 

I. That the Circuit Court of the First Circuit had no jurisdiction 
of the suit in Chancery, inasmuch, as it appeared that neither the 
complainant or the defendant, were citizens or residents of the district 
of Massachusetts at the time the bill was filed as appeared on the 
face of the record. 

II. That the damages were assessed by a master of the court, and 
not by ajury. 

The court overruled the objection, and the jury found a verdict for 
$12,097 04, the amount, principal and interest, decreed. 

The motion for new trial was argued by J. B. Staples and S. P. 
Staples, for the defendant, and by F. B. Cutting, for the plaintiff. 


For the defendants was cited Const., Art. 3, subd. 2; 3 Story 
Const. L., § 1757, 1762 ; 1 U. 8. Stat. at Large, 77, 78,§ 16, 9,13, 12 ; 
1 Bald. 408; 3 Com. R., 140; 1 Paine R., 45; Patent Act, 1836, 
§$14,17; Act of 1819; 16 Mass., 65; 1 Metc., 130; 19 Wend. 405; 
2 Saund. Pl., &c., 829; 4 Wash. R., 34; 1 Peters C. R., 431 ; Ju- 
diciary Act, §11; 3 Cranch, 9; 3 Dall., 382; 1 Cranch, 343; 
Curtis’ Patents, § 406; 5 Mass., 514; 1 Metc., 554; Ib. 138; 1 
Chitty Pl., 112; 1 Com. Dig. Stat., 447 ; 4 Burr. R., 2819; 7 D. and 
E., 627 ; Philip, 482, 473, 5, 481 ; Co. Litt., 172 ; Webs. Cases, §119, 
note; Hindmarsh, 219; 2 Kent, 368; 4 Wash., 584; 4 Miles and 
Craig, 433; 3 Ibid, 428, 430; 2 P. W., 240; 3 Atk., 213; 8 Vesey, 
215 ; 2Sch. and Lef., 403; 6 Vesey, 706. 


For the plaintiff was cited :— 

Const. Art. 1,§ 8; 1 U. S. Statute at Large, 14, 12; 3 Ibid. 481; 
Act. 1836, § 17; 4 Wash. R., 584; 1 Woodb. and Minot,, 13, 19; 
1 Story Eq., § 930, 933; Curtis on Patents, § 314, 315, 346, 388; 2 
Sum., 401; 4 Miles and Craig, 433, 436; Drew on Ins., 222; 3 
Kent, 368; 7 Johns. R., 144; 9 Wheat., 738, 904; Conklin, 61; 
Curtis, § 406; 1 U.S. L., 80, § 12,11; 4 Ib., 633, § 3; 3 Peters, 
R. 446, 449; 3 Story Const. L., § 1762; Ib., 645; 2 Yeager, 379; 
3 Cowan and Hill, 898; 1 Story Eq., § 931, 932; 4 How. Wood- 
ward’s Cr.; 1 Russell and Miln, 159. 


NeEtson, J.— 

1. Article first, section eight of the Constitution of the United States, 
provides, among other things, that congress shall have power “to 
promote the progress of science and useful arts, by securing for limit- 
ed times to authors, and inventors the exclusive right to their respec- 
tive writings and discoveries,” ‘and to make all laws which shall 











THE NEW-YORK LEGAL OBSERVER. 107 


U. 8S. Circuit Court—Blunt v. Allen. 








be necessary and proper, to carrying into execution the foregoing 
owers.”” 

The first Act of Congress carrying into execution the above powers 
in the constitution was passed 10 April, 1790, the fourth section of 
which provided that if any person should make or vend within the 
United States, any art, manufacture, &c., the exclusive right of which 
shall have been granted by patent to any person, every person so of- 
fending should forfeit and pay to the patentee such damages as should 
be assessed by a jury in an action on the case. 

This act was repealed by the act, Feb. 21, 1793, the § 5 of which 
enacted that the party infringing should forfeit and pay three times 
the price for which the patentee had usually sold the article which 
might be recovered in the Circuit Court of the U. S., or any other court 
having competent jurisdiction. 

The Act of "April 17, 1800, repealed Act $5 ofthe Act of 1793, 
and provided that the party infringing should pay to the patentee, a 
sum equal to three times the actual damages sustained by him which 
should be recovered in an action on the case in the Circuit Court of 
the United States having jurisdiction thereof. 

The present act passed July 4, 1836, provides (§14) that the court 
may increase the damages not exceeding three times the amount 
of the verdict ; and that such damages may be recovered by action 
on the case in any court of competent jurisdiction. 

Section 17. That all actions, suits, &c., in cases arising under the 
patent laws shall be originally cognizable by the Circuit Courts of the 
United States or any District Court, having the powers and jurisdiction of 
a Circuit Court. 

It will be seen by the brief reference to the Acts of Congress, that 
the remedy prescribed in behalf of the patentee, to enable him to re- 
cover damages for the violation of his patent right is limited to a Cir- 
cuit Court of the United States having jurisdiction of the case, leaving the 
question as to the appropriate circuit in which to bring the action, in 
any given case, to be determined by the existing provisions on that 
subject. But the remedy is given to any patentee against any per- 
son who has been guilty of the infringement, without any restriction 
as to the parties. 

By the 11th section of the judiciary act (1 L. U. S., p. 78, Lit. and 
Bred.) itis provided that the Circuit Courts shall have original cog- 
nizance concurrent with the courts of the several states, of all suits of 
a civil nature at common law, and in equity, where the matters in 
dispute exceeds, exclusive of costs, the sum or value of $500, and (1) 
the United States are plaintiffs or petitioners, or (2) an alien is a 
party, or (3) the suit is between a citizen of the state where the suit 
is brought, and a citizen of another state.” ‘ But no person shall 
be arrested in one district for trial in another, in any civil action be- 
fore a circuit or district court. And no civil suit shall be brought 
before either of said courts against an inhabitantof the United States, 
by any original process in any other district than that whereof he is 
an inhabitant or in which he shall be found at the time of serving the writ.” 
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In actions commenced under the first branch of this section, where 
the jurisdiction of the court depends upon the citizenship of the par- 
ties, it has been held that the suit must be brought in the state in 
which the party, plaintiff or defendant, was at the time a resident or 
inhabitant (4 W. C. C. A., 84; Peters, C. C. R. 431 and note,) and 
the citizenship must appear upon the face of the record, (3 Dallas, 
352; 1 Cranch, 343, 2 ib., p. 9.) 

Upon this clause of the section, and the authorities, it is contended 
on the part of the defendant, that the Circuit Court of the First Cir- 
cuit, had no jurisdiction over the suit in Chancery, inasmuch as it did 
not appear upon the record that either of the parties were at the time 
citizens or residents of the state of Massachusetts, but the contrary, 
the one being a citizen and resident of Connecticut and the other of 
New-York. | 

But we think the objection not well founded, inasrfiuch as the ob- 
ject of the clause is an enumeration of the class of cases in which the 
jurisdiction of the court is made to depend upon the character of the 
parties and which is founded upon the second section of the third 
Article of the Constitution. It has no bearing upon the cases arising. 
under the patent laws where jurisdiction rests upon the subject 
matter irrespective of parties or amount. The parties may be citi- 
zens of the same state, and the amount may be large or small. 

The latter clause of the section referred to is general, and applies 
to all suits commenced in the circuit or district courts. A defendant 
cannot be arrested in a district other than that in which the suit is 
brought, nor can the suit be commenced against an inhabitant of the 
United States by original process in any other district than that in 
which he is an inhabitant, or in which he 1s found at the time of serving 
the writ. 

These are the only restrictions that apply to the power or right to 
exercise jurisdiction over the person in the present case. 

II. The 17th section of the patent act of 1836, gives jurisdiction to 
the circuit courts of the United States in all cases arising under any 
law of the United States, granting or confirming to inventors the ex- 
clusive right to their inventions or discoveries as well in equity as at 
law, and which courts shall have power upon a bill in equity filed 
by the party aggrieved in any such case to grant injunctions, &c. 

The jurisdiction thus conferred upon the Circuit Courts in patent 
cases in equity is as broad and general in the terms of the grant as 
is found in respect to the particular cases of jurisdiction enumerated 
in the 11th section of the judiciary act, and in reference to which, it 
has been repeatedly held, that it exists independently of the local 
laws of the states, and is the same in its nature and extent as the 
equity jurisdiction of England from which it was derived (3 Wh. 212, 
221; 4H. 115; 3 Peters, 433. 447; 2 Sumner, 401 ; Story Com. 
on Const. 57.) 

The following cases will show that it is the settled practice of the 
English Chancery in injunction bills filed by the patentee when there 
is no dispute about the title to refer the case to a master to take and 
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state an account of the profits, which the defendant has made by the 
use of the plaintiff’s invention, instead of sending it to a court of law 
to assess the damages. 

The defendant is regarded as having been in the use and enjoy- 
ment of property that belonged exclusively to the patentee, and in 
equity is bound to account for the profits, (Web. P. Cas., 119; 
Hindmarsh, 354, 355, 361, 363; 3 Myl. and Cr., 428, 416, 433, 436, 
2 W. and M. 23, Pierpont v. Fowle. Curtis on Patents, § 346, 348. 
W.C.C., 584, Ogle § Withers v. Oge.) 

The question before us is of the power, not whether the case was 
one fit and proper to be sent to the master, nor whether his report was 
properly confirmed. 

If the Circuit Court of the First Circuit had jurisdiction on the sub- 
ject matter and parties, the correctness of the decree cannot be called 
collaterally in question. 

III. But on looking into the record we find a defect not noticed on 
the argument, which we have not been able to get over, and that is 
the omission to set forth with reasonable certainty the service of the 
subpoena upon the defendant 2m the district of Massachusetts, as the 
fact, doubtless, was, that it was thus served, and as is also strongly 
inferable from the record it was assumed to have been both at the 
trial and argment. 

But as the fact is vital to the jurisdictional question, it should have 
been shown upon the record with strict certainty, and not left to im- 
plication or intendment. 

There is noaverment of service of the writ of subpoena whatever 
to be found in the record, the only evidence of the fact is the return 
of the marshal upon the writ, which is set out, but that does not state 
where the service took place. There is, we admit, a strong implica- 
tion arising out of the return, as to Symes, namely, that he could not 
be found to be personally served in the district. But it does not ne- 
cessarily follow from this, that the service upon the defendant was 
there. 

As the jurisdiction of the court over him rests altogether, upon this 
fact it should not, as before stated, have been left to doubtful implica- 
tion. 

As the service upon the defendant in the district rests wholly up-« 
on the subpoena and return as set forth, they are also subject to ob- 
jection. Thewrit of subpoena is not directed to the marshal for any 
thing that appears in the record and the return speaks of the service 
of a notice upon Blunt which might very well refer to the memoran- 
dum accompanying the subpcena, directing that the appearance of 
the defendants must be entered on or before the return day of the 
writ, or that the bill would be taken pro confesso. 

The return is vague, even as it respects the proper service of the 
writ at all, but the insuperable objection is it does not show that the 
service was made in the district of Massachusetts. 

For this reason, a new trial must be granted with costs to abide 
the event. * 
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N. OD. Court of Appeals. 


[December Term, 1849.] 


Before Hon. G. C. BRONSON, Chief Justice, and Judges RUGGLES, GARDINER, 
JEWETT, HURLBURT, PRATT and HARRIS. 


Joun MarFi£E.p, appellant, against JonatHan GoopuveE, PELATIAH 
Perrit, and Carvin Duranpn, respondents. 


CONSIGNOR AND CONSIGNEE. 


A factor, to whom goods are consigned for sale at his discretion, and who after receiving the 
goods, makes advances upon them at the request of the consignor, without any special 
agreement as to its terms, is, notwithstanding such advances, bound to obey the directions 
of the consignor in regard to the time and terms of sale of the goods, though given subse- 
quently to making the advances. 

If the factor wishes, in such a case, to reimburse himself the amount of his advances, he must, 
as a general rule, before he can sell the goods for that purpose, give reasonable notice to the 
consignor and demand the repayment of the advances; after which, if the advances are 
not refunded, he may sell so many of the goods as may be necessary to satisfy the amount 
due, including the charge attending the sale. 

The case of Brown v. McGran, 14 Peters, 479, commented on, explained and limited. 


Tuts action» was brought against the respondents for selling a large 
quantity of pork consigned to them for sale by the appellant, against 
the instructions upon which it was admitted, he sustained a loss of 
$5517. 

The defence was, that they sold to pay advances, and had a right 
to do so, without any notice to the appellant or any request to re-pay 
the advances. The superior court decided in favor of the respondents 
and the appeal is brought to reverse this judgment and establish 
the right to recover. 

The principal facts appear in the opinion of the court. 


William Curtis Noyes, for the appellants, made and argued the fol- 
lowing points. 

I. The instructions of the appellant to the respondents in the 
letter of the 14th of December, 1846, were specific and certain, 
and directed them ‘to take his pork out of the market for the present,” 
which every fair minded and intelligent merchant would interpret 
as an order not to sell until further directions, and which was in law 
an order to that effect. 

1. The terms of the letter were sufficiently specific to operate as 
7 = Story on Agency,§ 75. Bertram v. Godfrey, (1 Knapp’s 

. 381. 

2. This letter was succeeded by the one dated December 26, 1846, 
which gave further reasons for the appellant’s action and reiterates the 
order to hold on to the pork. This letter was received before most of 
‘the objectionable sales took place, and must have left. the respon- 
dents without any doubts as to the appellant’s wishes. ° 
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3. The instructions thus to take the pork out of the market were 
not limited either to sixty or thirty days; those periods were only men- 
tioned as those within which the market would furnish such decisive 
indications as would enable the appellant to determine whether he 
would sell the pork, and not as fixing a time during which the respon- 
dents were not to sell. 

4. But if this is not so, still the sales were unauthorized, as they 
were all made within thirty days, which was the shortest limit. They 
commenced on 28th December, 1846, and ended January 14th, 1847. 

5. The opinion of the court below settles the question as to the 
character and force of the instructions in favor of the appellant, and 
must be taken as conclusive on this appeal. 

Il. The pork was consigned to the respondents upon the ordinary 
understanding which prevails between consignor and consignee, with- 
out any specific agreement that advances should be made, and with- 
out any agreement or understanding whatever, as to the time when 
the advances, which were subsequently made, should be refunded. 
In such cases, the law has always been, that the consignor has a 
right to give instructions as to the time of sale and the price, &c., 
which the consignee is bound to obey, and the instructions given in 
this case should have been obeyed. 

III.. When the advances were made, whether to pay freight and 
charges, or by the payment of money afterwards at the request of the 
appellant, the respondents had simply a special interest in and lien 
upon the pork for their general balance, but they were still the mere 
agents and factors of the appellant, subject to his instructions and 
bound to exercise their best skill and fidelity in selling the pork.. 
They had no right to treat it as their own, nor to pledge or mortgage 
it, nor to sell it in defiance of the instructions. 

The appellant, as owner, had all the risk and responsibility, and 
was personally liable for the advances; for which credit for an inde- 
finite period had been given by the respondents, and repayment for 
which could not be required until after request and notice on the part 
of the respondents, and a neglect to pay. 

1. As to the character and duties of a factor, and that they are to be 
exercised primarily for the benefit of the principal. Story on Agency, 
§§ 33, 4, 5, 335, 6, 365, 8. Bryce v. Brooks, (26 Wend. 367.) Per 
Grose, J., in Hammonds v. Barclay, (2 East, 235.) Courier v. Ritter, 
(4 Wash: C. C. R. 549. Paley on Agency, 23, 4. Smith’s Mer. 
Law, 51, 54, 5.) 

2. That the factor gives credit to the principal as well as the goods, 
and has a right to sue for the advances, without regard to the fund, 
and before it is sold, after rendering an account and demand, but not 
before. Burrell v. Phillips, (1 Gall. R. 360.) Beckwith v. Sibley, (11 
Pick. R. 482.) Upham v. Le Favor, (11 Met. R. 174.) Corlies v. 
Cummings, (6 Cow. R. 181.) 

3. That the power to sell at his discretion, which a factor in the 
absence of positive instructions usually has, is controllable and revo- 
cable by the principal, though advances have been made, subject to 
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the factor’s lien, for which he may sell, after demand and notice, 
and a neglect topay. Raleigh v. Atkinson, (6 Mee. & Wells R. 670, 
and notes.) Mansfeld v. Mansfeld, (6 Conn. R.559.) Smith v. Craig, 
(3 Watts & 8S. 26.) 

4. That he has no right to sell contrary to the instructions of his 
principal, even for advances, until after demand and notice to refund 
them and an omission to do so, unless in cases where such demand 
and notice cannot be given. Story on Bailments, §§ 308, 9. Dykers 
v. Allen, (7 Hill’s R. 497.) Stearns v. Marsh, (4 Denio R. 227. 2 
Kent’s Com. 642. 3 Chitty’s Com. Law, 551.) Parker v. Brancker, 
(22 Pick. 40.) Per Hubbard, J., in Upham v. Le Favor, (11 Met. R. 
_ 183.) Frothingham v. Everton, (10 New Hamp. R. 239.) Zoit v. 

Millaudon, (16 Martin’s La. R. 470.) George v. McNeil, (7 Louis’ 
R. 130.) Bell v. Palmer, (6 Cow. R. 128.) La Farge v. Kneeland, 
(7 Id. 456.) Brown v. McGran, (4 Peters R. 479.) Raleigh v. At- 
kinson, (6 Mee. & Wells. 670.) Smart v. Saunders, (10 London Jur. 
841.) §S. C. 3d Man. Gr. & Scott, p. 380 and 401, and on amended 
pleas, 12 London Jurist, 751. 

§. If there be any exception to this rule, it is only where advances 
are made upon the consignment, and form a part of its original terms. 

IV. But the correspondence between the parties shows that their 
understanding and agreement were, that the appellant should, not- 
withstanding the advances, have the control of the time and terms of 
sale, if he chose to exert such control; he acted throughout upon that 
understanding and agreement, and relied upon them, as well as the 
good faith and integrity of the respondents, that his property would 
not be sacrificed without notice or warning. 

1. The letters, commencing with the earliest, show this understand- 
ing and agreement, as the appellant was always consulted with and 
deferred to as the principal who alone was to direct as to the time 
and terms of sale. 

2. Considerable advances were made when the pork was received, 
and so afterwards, but no right of unlimited control and power to 
sell, was ever asked for or hinted at, in reply to any of the requests 
to advance or at any other time. 

3. When an advance was made on the lard, in accordance with 
the appellant’s request in his letter of 2d May, 1846, there was 
an express agreement, that it should be held till August, which 
shows that when the appellant authorized a sale, without any 
right to control or prevent it on his part, a specified time was fixed 
within which a sale should take place. 

The want of any such agreement in relation to the pork, is there- 
fore, a striking fact to show that the appellant never, except by ex- 
press agreement, left the respondents at liberty to sell at their own 
unrestricted discretion. If they had a right to sell for advances at 
any time, why make an agreement fixing a definite period ? 

4. If the respondents in their letters of 21st Dec. 1846, 29th Dec. 1846, 
of 2d Jan. 1847, and of 9th Jan., 1847, had asserted in clear and un- 
equivocal terms, their claim of a right to sell for advances in spite of 
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the instructions received by them before any of these letters were 
written, the appellant could have tendered the amount due, beforé 
the sales took place, and thus have prevented the large sacrifice of 
his property which was made. 

He was ready and willing to make this tender, and so declaréd in 
his letter of 9th January, 1847, but was not led to believe it neces 
sary, as the respondents in their reply to his letter of the 14th De- 
eember, 1846, omitted any specific allusion to the orders it contain- 
ed, and so cautiously worded their answer as to induce the belief 
that they would not sell till he could write them again: so im their 
succeeding letters, they abstained from any precise declaration of 
their plans, and made no allusion to a right to sell for advances, but 
still kept on selling, in known violation of the appellant's wishes, 
without a suggestion that they did so for the purpose of realizing 
their advances, or because they deemed them unsafe. This course 
of conduct operated as a fraud upon the appellant, by which he sus+ 
tained an injury equal to the sum he sought to recover. 

5. There was also an express assent to the position assumed by 
the appellant, that they could not sell contrary to his instructions, 
_and an agreement not to sell; for in their letter of 9th January, 
1847, they agree, ‘‘ 1 compliance with his request, to hold what remains 
of his pork for the present,” and after all this, the respondents waived 
any right to set up that they had an unrestricted right to sell, and the 
assertion of such a right, after such a waiver would, and in this case 
did, operate as a fraud upon the appellant. 

6. There was a sufficient consideration to sustain this agreement, 
viz., the harm which might happen to the appellant if he did not pay 
the advances. 

V. The respondents did not, however, sell to repay the advances. 

1. They did not in any of their letters prior to that of 15th of 
January, 1847, put the sale on that ground; nor in that letter do 
they distinctly set up that such was the object of the sale; on the 
contrary, they mention it as an abstract right, but in substance admit 
they did not make the sale in the exercise of it. 

2. After these admissions, it was too late to take this ground for 
the first time at the trial. 

VI. The charge of the court below was therefore erroneous in 
these particulars : 

1. That the respondents had a right to sell to repay the advances 
without any notice and request to refund them. 

2. That the agreement not to sell, as contained in the letter of the 
9th January, 1847, was without consideration ;_ and 

3. In refusing to charge as requested by the appellant’s counsel. 


Daniel Lord, for the respondents, made and argued the following 
points :— 

I. The property in question having been consigned to the defend- 
ants for sale, and the defendants having made advances on it to 
nearly the value of the property, without any limitation aa to’ the 

VoL. VIII. 15 
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time or terms of sale, they acquired a special property therein, and 
had a right to sell at their discretion, honestly exercised with a view 
to the best interest of the consignor, at least so much of the consign- 
ment as would reimburse their advances. 2 Kent Com. 642 ; Story 
on Agency, § 372, and 74, n. 2d ed. ; Brown v. McGran, 14 Pet. 479; 
Holt, N. P. R. 343, Pothonier v. Dawson. 

II. The contract of the defendants, in pursuance of which the 
advances were made, is, in substance and in contemplation of law, 
“we agree to advance to such an amount, provided we have the 
right to sell at our discretion honestly exercised, at least sufficient to 
put ourselves in funds.” 

The letter of November 27th, 1846, applying for the last advance, 
expressly confers this right. 

II. The right of a commission merchant to sell for a reimburse- 
ment of his advances is not at all derived from the common law doc- 
trine of a pledge, nor is he restricted to a naked lien on the property. 

1. In the case of a pledge or mortgage, the repayment of the loan 
by the borrower is the primary intention of the parties—a sale of the 

roperty is contemplated only in crse default is made in the stipu- 
ated payment. But on a consignment to a commission merchant, 
the sale of the property is the primary object—in the absence of in- 
structions to the contrary, it is not merely the right, but the duty of 
the consignee to sell at once. Evans v. Potter, 2 Gall. 13. 

2. If the consignor desires to anticipate the proceeds of the goods 
by obtaining an advance on them, the very terms imply that the pro- 
perty is to be sold to provide such repayment. It is not, as the 

laintiff contends, a loan payable on demand ; the consignor’s indi- 
vidual liability does not arise till recourse has been had to the pro- 
perty. Corleis v. Cumming, 6 Cow. 184. 

IV. The right of selling is manifestly an important part of the se- 
curity on which he relies for reimbursement, and this right cannot be 
subsequently controlled or postponed by the consignor, against the 
will of the consignee, without destroying or impairing the security 
on which the advance was made. 2 Kent Com. 644; Story on 
Agency, § 477; Walsh v. Whitcomb, 2 Esp. N. P. R. 565; Hunt v. 
Ronsmanier, 8 Wheat. 174 ; Gaussen v. Morton, 10 B. & C. 7381. 

V. No distinction can be drawn as to the rights of the parties, 
whether the advance is made at the time of the consignment, or after 
the goods are in the hands of the consignee—provided wher made, 
there are no instructions or agreement to hold the property subject 
to the control of the consignor. 

1. The object of the consignor in obtaining the advance is pre- 
cisely the same in both cases ; viz., to realize the value of the pro- 
perty before an opportunity for a sale occurs. 

2. The necessity of the consignee to reimburse himself from the 
sales of the property is the same in one case as in the other. 

3. In both cases it is equally a voluntary act of the consignee to 
make the advance—and equally in the power of the consignor when 
applying for it, to stipulate for time if he desires it. 
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4. If any argument be drawn from the factor being placed in a 
position hostile to his principal, it applies with equal force, whether 
the advance is cotemporaneous with the consignment, or subsequent, 
or even where a limitation is agreed upon after the expiration of such 
time. 

5. In both cases it is equally in the power of the consignor to 
reinstate himself in the absolute control of his property by refunding 
the amount advanced. 

VI. All the cases relied on by the plaintiff are where the advance 
was made after instructions were given, or cotemporaneously. Bell 
v. Palmer, 6 Cow. 128; Lafarge v. Kneeland, 7 Cow. 456; Blot v. 
Boiceau, Sandford’s S. C. R. 111; Smart v. Sanders, 10 London 
Jurist, Oct., 1846 ; 8. C. 3 Manning G. and §., p. 380—or else they 
are cases of naked liens, as Dykers v. Allen, 7 Hill, 497 ; Story on 
Bailments, § 308 ; Bryce v. Brooks, 26 W. 367 ; Zoit v. Millaudon, 16 
Mart. Lon. R. 470, &c. 

VII. The consignor, if he intended to forbid a sale absolutely, was 
bound to use terms so explicit as not to be mistaken, the defendants 
were justifiable under all their previous relations and correspond- 
ence, in considering the expressions of the plaintiff’s wishes in his 
letters of November 14th and 26th, as merely advisory—and not as 
an absolute order; and even if they erred, having acted with good 
faith, and with strict regard to the interests of the plaintiff, they 
should not be held liable for their bona fide interpretation of the plain- 
tiff’s letters. Brown v. McGran, 14 Pet. 494; Lafarge v. Kneeland, 
7 Cow. 459. 

VIII. After the notice of defendants in their letter of December 
21st, that they should proceed to sell, it was incumbent on the plain- 
tiff if he wished to prevent the sale, to offer to reimburse the ad- 
vances, as he afterwards did in his letter of January 11th. The 
obligation of tendering the amount due was on the plaintiff, and the 
defendants were under no obligation to demand payment. 

1X. Even if the letters of December 14th and 26th are to be con- 
sidered as obligatory orders, they amount to no more than an order 
to hold for better prices ; and the prices had risen before the sale. 

X. In selling the 49 barrels of mess pork on the 12th of January, 
after defendants had consented in their letter of the 9th to hold the 
remainder, they were influenced by a rise of $1 per-barrel, which 
had taken place. But the letter of the 9th January had not yet 
reached the plaintiff—nor was he in any ways misled by it, or pre- 
vented tendering the balance due, and if the letter was regarded in 
the light of a promise, it was void for want of a consideration. 


Capy, J., delivered the opinion of the court. This cause was tried 
on the 15th of October, 1847, in the Superior Court of the city of 
New-York, before the chief justice of that court. 

Upon the trial, the counsel for the plaintiff read in evidence a 
stipulation of the defendants’ attorney, which it was agreed to admit 
on the trial, that the defendants during the whole of the years 1846 
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and 1847 were commission merchants and factors, and that previous 
to December of the year 1846, the plaintiff had consigned to them, 
and they had received from him, large quantities of pork on which 
they had made the advances which were mentioned in the accounts 
subsequently rendered, and at the times therein mentioned. 

The plaintiff gave in evidence a letter written by him to the de- 
fendants on the 27th of November, 1846, in which was the following 
clause: ‘as to the pork which you hold, do as you think best; al- 
though I think better prices will be obtained after a while.” 

On the 14th of December, 1846, the plaintiff addressed a letter to 
the defendants, and after stating various reasons why he believed 
the price of pork would soon increase very much, he added; “] 
have thought best to hold on to my pork, and I wish you to take it 
out of the market for the present, as I am confident that the articles, 
if other points are short in proportion as we are, must improve very 
much indeed, &c.” The defendants, on the 21st December, 1846, 
acknowledged the receipt of the plaintiff's letter of the 14th, and say 
* it has been our intention, whenever the market discovered firm- 
ness enough to warrant our doing it, to reduce the heavy stock we 
hold by gradual sales, and to have sold a part of yours with other 
parcels ; we still prefer this course, as we have held so long, but it 
it is not probable we shall have made much progress until we can 
hear from you again.” But on the 25th of that month, before they 
could have received a reply to their letter of the 21st May, sold 427 
barrels of the plaintiff’s pork. On the 26th of December, the plain- . 
tiff replied to the defendant’s letter of the 21st, and in that reply 
said, ‘I would rather you would hold on to my pork; as I have 
held so long, I would rather pay a little more interest, as the appear- 
ance of things looks very fair for a considerable improvement ;” and 
the receipt of that letter was acknowledged on the 2d of January, 
1847. On that day, the defendants sold 600 barrels of the plain- 
tiff’s pork, and on the 6th of that month they sold 300 barrels. On 
the 3d of January, 1847, the plaintiff, in a letter addressed to the 
defendants says, ‘1 wish you to hold on to every barrel of my pork, 
as it may yet bring a price which would not result in so large a 
loss.” On the 2d and 6th of January, 1847, the defendants informed 
the plainuff further sales, and on the 9th of January the plaintiff ac- 
knowledged the receipt of the defendants’ letter of the 25th of De- 
cember, 1846, and 2d January, 1847, and complains that his orders 
have been disregarded. On the same day, the defendants addressed 
to the plaintiff a letter acknowledging his letter of the 3d of that 
month, and says, ‘‘ In compliance with your request, we will hold 
‘what remains of your pork for the present; but we think it quite 
probable, that when you hear the state of the market here, you will 
conclude. to avail yourself of the active demand, and continue selling 
gradually ;” but within six days afterwards, they sold 59 barrels of 
the plaintiff’s pork. Up to this time, the defendants had not given 
the plaintiff an, intimation that they claimed the right to sell his pork 
contrary to his wishes, or that they would sell unless repaid ad- 
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vances. But, in a letter of the 15th of January, 1847, they claim a 
right to sell at their discretion. It was admitted that the pork was 
worth, on the 12th of February, 1847, $124 per barrel, and that the 
difference between that sum and the price at which the defendants 
sold the plaintiff’s pork would, with interest to the time of trial, be 
$5,737 68. The advances which the defendants made on the pork, 
except the freight, inspection and insurance, were made after the 
pork was in their possession. ; 

The evidence given on the part of the defendants did not change 
the merits of the case 4s they appeared from the evidence given on 
the part of the plaintiff. 

The chief justice, amongst other things, charged the jury, “ that 
tlie defendants were at liberty, in the exercise of a sound discretion, 
to sell so much of the pork as should pay their advances, and to re- 
imburse. themselves for such advances out of the proceeds of the sale, 
without demanding or asking repayment of them by the plaintiff, and 
without notifying him of their intention to sell; and that the plaintiff, 
after receiving such advances, had no right by subsequent instruc- 
tions to control this right of sale, except as to the surplus not neces- 
sary for the defendants’ reimbursement, and that if the jury should 
find that the defendants had not sold enough to pay their advances, 
and that the sales were made in good faith, and in the exercise of a 
sound discretion, the defendants were entitled to a verdict.” 

The plaintiff’s counsel excepted to so much of the charge as re- 
lated to the right to sell to repay advances, without demand or notice 
to the plaintiff, and to the want of authority on his part to control the 
sale afier the advances had been made, and he requested the chief 
justice to charge the jury that if they believed from the evidence that 
the defendauts did not sell to repay themselves their advances, but 
in discharge of what they supposed to be the general discretion dele- 
gated to them, or if they believed from the evidence that the defend- 
ants did not put their right to sell on that ground in their correspond- 
ence with the plaintiffs, then they were estoppel from taking that 
ground now; which charge the chief justice declined to give, and 
the plaintiff’s counsel excepted. 

The counsel for the plaintiff also requested the chief justice to 
charge the jury, that if they believed from the evidence that the de- 
fendants had sold any pork after the 9th day of January, 1847, 
when they wrote to him, “In compliance with your request, we will 
hold on what remains of your pork for the present, &c.,” that then 
the plaintiff was entitled to rec@wer in respect of the pork so sold ; 
which charge the chief justice refused to give, on the ground that 
there did not appear to be any consideration for the agreement 
claimed to have been made in the quotation, and-it did not appear 
that the plaintiff was misled by it, or prevented from tendering to 
the defendants the residue of their advances, and the plaintiff’s 
counsel excepted. 

Two questions are to be determined. First, Did the chief justice 
commit an error in the charge given to the jury? Second, Ought 
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he to have given to the jury, all or any of the instructions which he 
was requested to give by the plaintiff’s counsel ? 

To determine whether the charge was such as.the law required, 
the facts in the case must all be taken into consideration. These 
parties lived so near to each other, that letters could pass from one 
to the other in five or six days, and they could, without any incon- 
venient delay, consult each other, and inform each other of their inten- 
tions, views and wishes. If the defendants had believed it neces- 
sary that they should sell the plaintiff’s pork to secure the repayment 
of their advances, it would have been a very tasy matter for them to 
have informed the plaintiffs, that unless their advances were repaid 
they should sell his pork to reimburse themselves. In two weeks 
from the time they had mailed such notice in New-York, the plaintiff 
might have been in that city and paid them, or sent them a draft on 
a responsible house or bank. But the law, as given in charge to 
the jury, would apply to all cases indiscriminately, whether the par- 
ties lived in the same house in the same city, or on opposite sides of 
the globe. 

According to the charge, the fact that the plaintiff had directed 
the defendants not to sell the pork, was wholly immaterial, because 
the defendants had a perfect right to disregard the directions. The 
jury were in effect told, that if a consignor has received any ad- 
vances upon goods consigned, the factor has a perfect right to disre- 
gard any directions which the consignor may give in relation to the 
goods, and may rightfully sell without giving notice to his principal, 
or asking for a repayment of his advances, although he may give 
such notice without an hour’s delay, and has good reason to believe 
that the consignor would repay the advances on an hour’s notice. 

Can the interests of commerce require that a factor should have 
such an unrestrained power over the goods of his principal? The 
charge given by the chief justice was reviewed, and affirmed by the 
Superior Court, and that court were of opinion that the charge was 
fully warranted by the judgment of the Supreme Court of the 
United States in the case of Brown & Co. v. McGran, 14 Peters’ 
Rep., 479. The decisions of that court are entitled to great consi- 
deration; and in all cases which can be reviewed in that court, its 
judgments must be regarded as binding on all other judicial tribunals 
in our country ; but in other cases, the opinions of that court are en- 
titled to the same respect, and no other, that is due to the opinions 
of any other court composed of judges of equal learning and ability. 

There were facts in the case ofBrown & Co. v. McGran, not to 
be found in this, which probably had an influence in that. The 

arties in that case lived in different countries, and they could not, 
in 1833, where the cause of action arose, have corresponded with 
each other in less than about seven or eight weeks. The consignor 
had become insolvent, and notice to him of an intended sale would 
have been useless. The factor could not delay a sale without taking 
on himself all the hazard of a fall in the market. It was insisted, 
that the wish expressed by McGran to his factor was not to be re- 
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rded as an order. In this case, the Superior Court, when speaking 
of the letters of the plaintiff to the debeachaens, say, ‘“* They contain a 
plain direction to withdraw the plaintiff’s pork from the market ;” 
the parties lived so near each other, that letters passed from one to 
the other in five or six days. There is no pretence that the plaintiff 
was insolvent, and could not, if he had received notice of the de- 
fendants’ intention to sell, have repaid their advances by the return 
mail. The defendants, therefore, could bave incurred no hazard b 
ten or twelve days delay. The facts in the two cases are so dissimi- 
lar, that in one the defendants might be entitled to judgment ; while 
in the other the plaintiff would be, unless it be law in all cases be- 
tween principal and factor, that if the factor has made any advances, 
he can sell at his discretion, without notice to his principal, without 
any demand of repayment, although the principal has ordered the 
factor not to sell. I have found no case other than that of Brown & 
Co. v. McGran, in which the principal has been thus broadly stated 
and acted upon, nor do I believe that the rule adopted in that case 
ought to be regarded of such high authority as to be applied in all 
cases. The two cases to which Justice Story refers in support of the 
main point decided, are Pothonier v. Dawson, 1 Holt’s R., 383; and 
Graham v. Dyster, 6 Maul. & Selw., 1, 4,5. The former was a 
case of a pledge, and the question whether a pledgee was bound to 
give notice of a sale was not raised. The question was whether a 
pledgee could sell at all; not whether he was bound to give notice 
before he sold. The question in the latter case was whether a factor 
could pledge the goods of his principal; not whether he could sell 
them without notice contrary to the orders of his principal. 

In that case, Justice Story said, ‘*‘ whenever a consignment is made 
to a factor for sale, the consignor has a right, generally, to control the 
sale thereof according to his own pleasure from time to time, if no 
advances have been made, or liabilities incurred on account thereof, 
and the factor is bound to obey his orders.” 

Where goods are sent to a factor for sale, without any limitation 
or instructions as to the terms or time of sale, he is at liberty to sell 
as in the exercise of a sound discretion he shall deem proper for 
the interest of his principal. 

The factor in such a case is intrusted with the exercise of a dis- 
cretion for the benefit of his principal, and not for his own advan- 
tage, and that discretion the principal has a right to control. 

After the factor has this authority to be exercised exclusively for 
the benefit of his principal, he makes advances, and then his princi- 
oe becomes satisfied that his interest will be promoted if the sale 

e delayed, and he orders his factor not to sell. The chief justice 
instructed the jury that such an order was powerless, and in no re- 
spect limited the authority of the factor. Canthis be so? The au- 
thority, when given to the factor, was given for the exclusive bene- 
fit of the principal. The interest of the factor was not to be — 
at all in the exercise of the authority. Then the factor makes an 
advance upon the credit of the goods and of his principal; is he not, 
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after that, as much bound as he was before to have solely in view 
the interest of his principal when he sells, or is he at liberty after- 
wards to consult his own interest instead of that of his principal? 
After the advance, the principal has good reason to believe that a 
delay in selling will be advantageous to him, and he so informed 
his factor; is there any hardship in requiring of the factor, if he is 
unwilling to obey the order of his principal, to say to him, ‘as you 
have revoked my authority to sell at my discretion for your benefit, 
I shall sell at my discretion for my own benefit, unless you forthwith 
repay my advance ?” 

When the principal has revoked the authority so far as it was to be 
exercised for him, he by no means impairs the power to sell which 
the factor has as a pledgee. A pledgee may sell on giving reasonable 
notice ; 4 Kent’s Com., 139 and 140. If I employ a man to pur- 
chase goods for me, he is my factor; but if I revoke his authority, 
he ceases to be my factor. So, ifbeing employed to sell goods for me, 
I order him not to sell, he ceases to be my factor; but if he has 
made advances upon the goods which I directed him to sell, he has 
the right of a pledgee to sell on giving me reasonable notice, and he 
is under no obligation after that to consult me as to the time and 
manner of sale. All he need do, is to act in good faith. In the case 
of Parker v. Branker, 20 Pick., 40; the consignor had directed his 
goods not to be sold under a certain price. The factor made ad- 
vances upon them, but could not sell the goods at the prices limited, 
and therefore he could not sell without disobeying the orders of his 
principal ; and the court held that he had a right to sell against the 
orders of his principal to repay his advances, after the consignor had 
refused upon application, and after reasonable time to repay ad- 
vances. 

It may be said that in that case the factor accepted the consign- 
ment, knowing of the limitation as to the price at which the goods 
should be sold. How far that circumstance might have been urged 
as evidence of an implied agreement on his part, not to ask for a 
repayment of his advances until the goods could be sold for the 
price limited, it is not necessary now to inquire. 

In this case the defendants made no advances when they received 
the pork, except to pay the charges thereon. The implied contract 
on their part was that they would obey the plaintiff’s directions as to 
the time and terms of sale of the pork. Such, too, was the“implied 
contract on the part of the factor in the case of Parker v. Branker ; 
and it appears to me that it is most reasonable that when a factor 
wishes to sell for his own benefit, and in violation of the orders of 
his principal, he should give notice of his intention to do so, unless 
his advances were repaid. There may be cases in which the factor 
might not be bound to give such notice, but this is not such a case. 

In the case of Bell v. Palmer, 6 Cow., 128, it was held, that a fac- 
tor making advances on the goods of his principal, even beyond/}their 
value, is bound to obey the instructions of the latter as to the time of 
sale, and if being instructed to sell immediately, he refuse the first 
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offer in the expectation of a more fortunate market, and afterwards 
sell at less than the first offer, he is liable, although he acted in per- 
fect good faith. In that case the offer refused was not equal to the 
advances and expenses. Chief Justice Savage, in delivering the 
opinion of the court, says: “It is the duty of the factor to manage the 
affairs of his principal in the same manner, and with that care and 
diligence which a prudent and discreet merchant would exercise in 
relation to his own affairs, but he still must obey his instructions, be- 
cause it is the principal who bears the loss.” He also says, ‘the 
plaintiffs having advanced money on the goods, gave them a lien 
for the amount of their advances; but I do not find any authority 
for saying that the lien thus created alters the rights of the parties in 
any respect, so far as relates to the duty of the factor in making sale 
of the goods. Nor is there any reason why it should. The princi- 
pals are liable for the money advanced, and the goods being at their 
risk, are subject to their order and control in every respect not in- 
consistent with the lien of the factor.” 

In the case cited the factor was held liable for not selling as soon 
as he was directed tosell. In the case before the court, it is sought 
to make the defendants liable because they sold when they were or- 
dered not to sell. In both cases the factor disregarded the orders of 
the principal, and the principal thereby sustained a great loss. As 
a general rule, the principal has a right to revoke the authority which 
the law implies, from the fact that the goods were delivered to the 
factor for sale; but that revocation will leave untouched the au- 
thority to sell, which the factor, if he has made advances, has to sell 
as pledgee ; and the plaintiff in this case, although he had received 
advances, had a right by subsequent instructions, so far to control 
the sale, that the defendants could not legally sell without giving 
notice to the plaintiff of their intentions, and in this respect, I think 
the jury were misdirected. 

Whenever a person’s property is to be sold against his wishes, 
justice demands that he should have notice why it is to be sold, es- 
pecially when such notice can conveniently be given. If the defend- 
ants could have shown that by delaying the sale they would have - 
been exposed to a loss, they might probably have excused their dis 
obedience to the orders of their principal. They were not only in- 
structed by him to take his pork out of the market, but promised to 
do so. And do the interests of commerce require that factors and 
commission merchants should be allowed to make promises and vio- 
late them without incurring any responsibility, although their princi- 
pals may suffer great loss thereby ? 

What is the excuse made by the defendants for not performing 
their promise? It is said that it was a promise without considera- 
tion; and the Superior Court held that that was a sufficient and legal 
excuse. That same excuse was urged in the cause of Brown & Co. 
v. McGran ; but Justice Story, in giving the opinion of the court, took 
no notice of it; he neither sanctioned or rejected it. A considera- 
tion from which the law will imply a promise, must be sufficient to 
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uphold an express promise. What promise did the law imply when 
the plaintiff delivered his pork to the defendants? The law implied 
a promise on the part of the plaintiff, that the defendants should be 
paid a reasonable compensation for the care they should bestow in 
relation to the pork; and the defendants account shows that they 
were to have interest on their advances, and two and a half per cent. 
on the amount of their sales; and the law implied a promise on their 
part that they would take care of the plaintiff’s pork, and in the ab- 
sence of any instructions from him as to the time and terms of the 
the sale, they would seek his interest exclusively in the sale thereof, 
and would obey such instructions as he should give. It is not ques- 
tioned, but there was a sufficient consideration to uphold this agree- 
‘ ment between the parties, whether it be regarded as an implied or 
express agreement. The law, however, does not imply an agree- 
ment without a consideration. After the pork was delivered to the 
defendants, and the parties had made an agreement as above stated, 
the defendants made large advances for and on account of the plain- 
tiff, and after such advances, the plaintiff directed the defendants to 
take his pork out of the market; or in other words, directed them 
not to sell it; and they promised to obey that order, but they imme- 
diately sold it in violation of that promise; and the chief justice on 
the trial, and the Superior Court on reviewing his opinion, held that 
the promise required a new consideration, and was void, because 
no such consideration was shown. But it is certainly very impor- 
tant to ascertain whether it was a promise which required a new 
consideration. It was a mere violation of the implied or express 
promise which the defendants made when they received the pork, 
that they would obey the plaintiff’s instructions as to the sale of it; 
and the original consideration would uphold the second as well as 
the first promise, unless the evidence in the cause was such as clearly 
proved that the defendants had been discharged from the perform- 
ance of their first promise. What better evidence could be given 
that nothing which had been done between the parties, had in their 
opinion discharged the defendants from their promise to obey the 
plaintiff’s instructions, than that the plaintiff gave instruction, and the 
defendants promised to obey? When the plaintiff gave directions 
to the defendants to take their pork out of the market, the defend- 
ants must have understood him as claiming the right to give such 
instructions, and by promising to obey them, they admitted such 
right ; they admitted that nothing had occurred between them which 
had weakened their original promise to obey his instructions. Sup- 
pose the defendants, when the plaintiff instructed them not to sell, 
had answered, ‘‘ you have a right to give instructions,” would it 
have been any better evidence of such right than their promise to 
obey ? 

When the plaintiff directed the defendants to take his pork out of 
the market, if they did not intend to admit his right to give, and their 
obligation to obey, what did good faith require of them? They ought 
promptly to have put him on his guard, by replying to his order, that 
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he by accepting advances had discharged them from all obligations 
to obey his instructions, and that they claimed and intended to exact 
the right to sell when they pleased, unless their advances were repaid. 
Why did the defendants withhold this reply, and instead of it promise 
to obey the order? Will the law allow the defendants to answer that 
inquiry by saying, ‘‘ We gave the promise in order to mislead the 
plaintiff; we wanted to secure to ourselves a commission of two and 
a half per cent. on the sale of the pork, and we anticipated that if 
we informed him that we would not obey his instructions, and would 
sell at our pleasure unless our advances were repaid, he would have 
repaid our advances, taken his pork out of our hands, and we would 
not in that case have received a commission on the amount of sales?” 
If the defendants made the promise to take the pork out of the market 
with a view to secure a commission of two and a half per cent. on 
the amount of the sales, that might be regarded as a sufficient con- 
sideration for the promise, if any new consideration was necessary. 
It can hardly be necessary to say that the jury ought, in my opinion, 
to have been instructed that the defendants were at “ all events lia- 
ble for the damages which the plaintiff sustained by the defendants 
sale of the pork after their agreement “to hold on to it for the pre- 
sent.” 

And I believe the judgment of the Superior Court ought to be re- 
versed for the misdirection before noticed, and that a new trial ought 
to be granted. 


Before the Honorable T.G. JEWETT, Chief Judge, and Judges BRONSON, GARDINER, 
CADY, SHANKLAND, HOYT and STRONG. 


CuarLEs OAKLEY respondent, v. Joun L. ASPINWALL and others, 
appellants. 


JOINT DEBTOR’S JUDGMENT, ITS EFFECT AS EVIDENCE.—ATTACH- 
MENT AGAINST NON-RESIDENT DEBTORS. 


The plaintiff, in a judgment against two defendants in assumpsit, with process served only 
upon one, took out an attachment against both as non-resident debtors, swearing to a debt 
upon the judgment ; whereupon the defendant, not served, gave a bond to dissolve the at- 
tachment, conditioned to pay any sum due by the alleged debtors on account of any debt 
so claimed and sworn to. In an action on the bond in the Superior Court, the plaintiff re- 
covered upon proof of the judgment, and the joint liability of the defendant not served. 
Held, by Jewett, Cady and Hoyt, J. J., that the plaintiff could not recover because the 
affidavit upon which the attachment issued did not state that the demand, as against the 
defendant not served, arore upon the original contract, or that the judgment was to be made 
effectual by proof of such demand ; and by Bronson, J., that such judgment was not evi- 
dence against the defendant not served, and that no action would lie upon it. Gardiner, 
Shankland and Strong, J. J., contra. 

A judgment may be reversed on bill of exceptions, by the vote of five judges of this court, 
though they may not agree that any one decision excepted to was wrong. 

It seems the law is settled, except in the Court of Appeals, that a joint debtor judgment may 
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be sued or proceeded oy against all the defendants, in the same form as though all had 
been served, and that the plaintiff has no demand except on the judgment. ; 

The judgment is no evidence of the liability of the defendant not served, and only prima facie 
evidence of the amount of the demand. 


Tuts was an appeal from the judgment of the Superior Court of 
the city of New-York, rendered in September, 1848, in favor of the 
laintiff, upon a bond given by the defendants, as agents of John W. 
Baker, of Trinidad de Cuba, to dissolve an attachment taken out by 
the plaintiff against said Baker and John Young as non-resident 
debtors. 

By this bond the defendants bound themselves in the penalty of 
$444 85, with condition that they would pay the plaintiff the amount 
justly due and owing by said Young & Baker to the plaintiff at the 
time he became an attaching creditor, on account of any debt claimed 
and sworn to by him as such attaching creditor with interest. 

The plaintiff set forth the bond reciting that he claimed, and swore 
to a debt of $2,248 89 due and owing by Young & Baker to him, 
and assigned as a breach of the condition of the bond, that at the 
time he became such attaching creditor, said Young & Baker were 
so indebted upon a judgment recovered, in an action of assumpsit, in 
the Supreme Court of this state for that sum, in October, 1834, as 
appeared of record. | 

To this breach the defendants pleaded— 

1st. Nul tiel record. 

2d. That the suit in which the judgment was recovered was com- 
menced against Young & Baker upon divers alleged promises of 
Young & Baker ; that the capias was only served on Young, and not 
on Baker: that Baker never appeared in the suit, and that the pro- 
mises and undertakings were the sole promises, &c. of Young, and 
not of Young & Baker jointly. 

3d. That Young & Baker were not indebted as alleged. 

The plaintiff replied that the promises and undertakings were the 
= and undertakings of Young & Baker, and not of Young 
solely. 

The case was tried before Mr. Justice Sandford, by consent, 
without a jury. The record of the judgment was proved, and evi- 
dence given of Baker’s joint liability, and of the amount of the de- 
mand. The judge found for the plaintiff, and his opinion was adopted 
as the opinion of the court in banc. So much of it as relates to the 
point discussed in this court was as follows : 


Sanprorp, J.—Our statute declares, that in an action against 
joint debtors, where the process has been served upon one or more of 
the defendants, but not upon all, the judgment, if rendered in favor 
of the plaintiff, shall be against all the defendants, in the same manner as 
if all had been served with process, (2 R.S.377,§ 1.) The effect of 
the jadgment is then regulated, of which 1 will speak presently. 

One consequence of the recovery of such a judgment most clearly 
is to merge and extinguish the original «debt upon which the suit is 
brought. If all the defendants had been served with process, the 
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judgment would indisputably merge the debt. The statute says, the 
judgment in a case like this, shall be rendered against all, in the same 
manner as if all had been served. It cannot be so rendered, if as 
against some of the debtors, the original demand is open and sub- 
sisting, while against others it is extinguished. It is well settled, that 
the plaintiff in a suit upon such a judgment, must declare in debt 
upon the judgment, and cannot declare upon his original cause of 
action. (Townsend v. Carman, 6 Cowen, 695; S. C. in error, 6 Wend. 
206; Mervin v. Kumbel, 23 Wend. 293.) The Revised Statutes, in 
providing that in a suit upon the judgment it shall only be evidence 
of the extent of the liability of those not served with process, after 
their liability had been established by other proof, merely enacted 
what had been settled law, under the provisions of the revised laws 
of 1813. (See the opinions delivered in Townsend v. Carman, before 
cited.) And the case of Mervin v. Kumbel, in which Judge Bronson 
expressed his doubts as to bringing a suit upon the judgment, is an 
authority that such a suit may be brought, and it moreover shows 
that no injustice can arise from proceeding on the judgment, because 
the defendant who was not served with process, may, by the simple 

lea of nul tvel record, compel the plaintiff to prove his original liability. 

Therefore, in 1837, when the plaintiff applied for an attachment 
against Baker, his demand against Baker & Young, (if he ever had 
any,) was a judgment against them. He could not legally describe 
it as any thing but a judgment. If he had claimed for a balance due 
to him on consignments, the production of this record of judgment 
would have been a conclusive answer to his claim, and avoided his 
proceedings. 

But it was urged, conceding that the judgment merged the debt, 
that Baker was thereby discharged to all intents, unless in a suit di- 
rectly upon the judgment itself. In other words, that for the purposes 
of a proceeding under the act relative to non-resident debtors, the 
plaintiff had no demand against Baker. His debt was merged in 
the judgment, and the judgment was unavailable to him for any pur- 
pose except for an execution against joint property, and for a suit di- 
rectly upon it. 

The same course of argument was presented to the court of last re- 
sort in Carman v. Townsend, and was rejected as unsound. It is suffi- 
cient for me to say, that in accordance with the spirit of the decisions 
on the statute relative to joint debtors, the plaintiff has a demand 
resting in judgment against Baker as well as against Young, upon 
which he may proceed as a judgment, for any of the remedies which 
our laws give to creditors, with the qualification that he must prove 
the original indebtedness against Baker, if its existence be. traversed 
by him, or in his behalf. And further, that the plaintiff cannot pro- 
ceed upon his demand, otherwise than as a judgment. If the plain- 
tiff therefore prove that he had a debt against Baker & Young, such 
as his judgment included, he will sustain the averment in his declara- 
tion, that the sum claimed in his petition was due to him on a judg- 
ment in his favor against Baker & Young. 
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F. B. Cutting, for-appellant. 
J. A. Spencer and H. P. Hastings, for respondents. 


Capy, J.—On the trial the plaintiff offered in evidence the records 
of a judgment rendered against John Young and John W. Baker, on 
a plea of confession given by John Young in person, and in his own 
name, and the record showed that the action was commenced by ca- 
pias which was served upon John Young, and upon which John W. 
Baker was returned not found. The introduction of that record was 
objected to by the defendants’ counsel, and the objection overruled, 
and the defendants excepted. 

The question upon that exception is, was that a record of such a 
judgment as was alleged in the plaintiffs application for an attach- 
ment? ‘The demand which he claimed as alleged by him was one 
arising on a judgment, and such demand, and no other, the defendants 
in this suit undertook to pay. This record was evidence of a debt 
due from John Young, but it was no evidence of a debt due from 
him and John W. Baker; as to Baker, it was no evidence of his 
liability for a single cent. 2 R. S. 377, sec. 2. To support the alle- 
gation if his application that he had a demand against John Young 
and John W. Baker, arising on a judgment, he was bound to pro- 
duce a record which was conclusive evidence against both of them. 
In the case of Mervin and Goldsmith v. Kumbel, 23 Wend., 293, the 
justices of the late Supreme Court were unanimously of opinion that 
a judgment like this was no evidence of indebtedness against a de- 
fendant not brought into court, and if so, how can it in truth be said 
that the plaintiff’s demand arose upon the judgment? The court in 
that case must have held that the judgment was not the foundation of 
the action; or in other words, that the plaintiff’s cause of action did 
not arise upon the judgment, or the defendant would not have been 
allowed to impeach it, and require the plaintiff to give evidence in 
order to give effect to the record. The opinion in that case is an 
authority for saying in this, that the plaintiff’s demand against John 
Young and John W. Baker did not arise upon a judgment as alleged 
in his application for an attachment. 

The allegation of the plaintiff was in legal effect, that the judgment 
was the foundation of his claim; that to prove his demand, he had 
only to produce the record of the judgment, which could not be con- 
tradicted or impeached by any matter existing before the rendition 
of the judgment ; that its force could only be impeached by subse- 
quent facts, and that no evidence was necessary other than the re- 
cord, to show that the defendant, John W. Baker, was indebted to 
the plaintiff; but the record offered in evidence by the plaintiff was 
of itself no evidence that John W. Baker was with John Young in- 
debted to the plaintiff. 

The defendants, by the condition of their bond, undertook to pay no 
demands due to the plaintiff, but that which arose upon the judg- 
ment stated in the plaintiff’s application for an attachment, the record 
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of which would be conclusive evidence of the indebtedness of John 
Young and John W. Baker. The defendants plea of nul tiel record 
was a denial that there was any record of a judgment which proved 
that John W. Baker and John Young were jointly indebted to the 
plaintiffs in the sum claimed by him. 

The question whether an action of debt could have been sustained 
upon the judgment against John Young and John W. Baker, jointly, 
is not necessarily involved in this case. 

I'am of opinion that the judgment of the Superior Court ought 
to be reversed and a new trial granted. 


SHanxianp, J.—I am of opinion that the judgment given in 
evidence in this cause, was regularly obtained under the statute 
in relation to proceedings against joint debtors, and the full effect 
must be given toit accordingly. That effect is declared to be conclu- 
sive as against the debtor served with process or who appeared there- 
in, but against every other defendant itshall be evidence only of the 
extent of the plaintiff’s demand, after the liability of such defendant 
shall have been established by other evidence. 

In this case, the liability of the defendant Baker was established 
by proving that the indebtedness for which the judgment was render- 
ed arose out of a consignment of goods to be sold by the house of which 
he was a partner, as commission merchants at Trinidad de Cuba. 
Those consignments were made during the years 1828 and 1829, 
and although one Kennedy was a partner of Young when the first 
consignment was made, yet the cargo which composed it was 
mostly on hand after his death and probably was sold after Baker’s 
interest in the firm commenced. , 

Whether the legislature intended to make the judgment in a case 
like this conclusive or only prima facie evidence of the extent of the’ 
plaintiff’s demand against the debtor not served with process, seems 
to be left in doubt by the authorities. In Eddy v. O'Hara, (14 
Wend. R., 221.) Savage, Ch. J., seems to think it conclusive while 
Nelson & Cowen, Js., in Marvin v. Kumbel, (23 Wend. R. 294,) deem 
it but prima facie evidence. ; 

This latter opinion making the judgment obtained under such cir- 
cumstances, but prima facie evidence of the extent of the plaintiff’s 
demand, should prevail as the true exposition of the statute. In the 
first clause of the second section, where it speaks of the effect of the 
judgment upon the party served with process, it is declared to be 
conclusive, but in the latter clause where speaking of its effect against 
those not served with process, it says, the judgment shall be evidence 
only of the extent of the plaintiffs demand. By this change of lan- 
guage the legislature clearly indicate that instead of being conclusive 
evidence of the extent of the plaintiff's demand, they intended it to 
be evidence only and subject to be controverted. 1t would be contrary 
to the first principles of justice to make a judgment obtained against 
an absent defendant conclusive upon any question involved in it. It 
18 going to the very verge of constitutional power to make it even 
prima facie evidence, and can be justified only by the consideration 
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that the defendant who is brought into court has a joint interest with 
the absent co-defendant to resist the recovery of a judgment for an 
amount too large, and may therefore be safely intrusted with this 
branch of the defence, so far, at least, as to make the judgment some 
evidence of its correctness on that question. 

Esteeming the judgment as only prima facie evidence of the extent 
of the plaintiff’s demand, the defendants in this cause did not pro- 
duce evidence to reduce the amount of that recovery except as con- 
tained in the stipulation of February 19th, 1846, by which nine 
thousand six hundred and eighty-seven dollars and fifty-nine cents 
were remitted to the defendants, and of which reduction they had 
the benefit in the Superior Court. 

Having arrived at the conclusion that a judgment obtained by the 
confession of one joint debtor who is brought into court on a capias 
issued against both in a regular judgment under the provisions of the 
statute concerning joint debtors, it follows that the plaintiff’s property 
described it in his petition for an attachment before Judge Irving as 
a judgment against both ; and therefore there is no force in any of 
the objections contained in the defendants first and second points so 
far as they relate to questions of variance and jurisdiction. For all 
purposes of pleading such a record is-to be described as a judgment, 
(6 Wend. R., 206; 23 Wend. R., 293; 4 Denio, 56.) Ifthere was a 
want of jurisdiction in the officer before whom the proceedings in 
the attachment were had, it must be shown by the defendants, 
(Kanaise v. Dormedy, 3 Denio R., 667.) They have failed to produce 
such proof. 

There is no error in the record, and the judgment of the Su- 
perior Court should be affirmed. 


Bronson, J., delivered an opinion for reversal substantially the 
the same as his dissenting opinion in Mervin v. Kumbell, 23 Wend. 
293, holding that the plaintiff’s demand as against Baker arose up- 
on the contract connected with the judgment, and not upon the judg- 
ment. 


Jewett and Hoyt, J. J—Concurred with Cady, J. 
GarpInER, J.—Concurred with Shankland, J. 


Srrone, J.—Concurred with the Court below on all the points 
except as fo the sufficiency of the evidence of Baker’s™ partner- 
ship with Young, but voted to reverse it on the ground that there 
should have been a nonsuit on that ground. 


Ruce.es, J.*—Was not present at the arguinent and took no 
part in the decision. 


Judgment reversed and new trial ordered, costs to abide the 
event. 





* Judge Strong was second cousin to the Aspinwalls and declined to act without the consent 
of parties, but the objection being waived, hesat during part of the argument end voted 
though there was a quorum who heard the case without him. 
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REVIEW OF THE PRECEDING CASE. 


As the reversal of the decision of the Superior Court in this case 
appears to leave the points discussed verati questio, we presume the 
following comments sent to us by a correspondent, will not be un- 
acceptable to our readers. 


The statute 24 sess. chap. 90, § 13, provided that “in actions, two 
or more joint debtors, in case any of such joint debtors be taken and 
brought into court, he or they so taken and brought into court, shall 
answer to the plaintiff, and in case judgment shall pass for the 
plaintiff, he shall have his judgment and execution against such of 
them as were brought into court, and agavnst the other joint debtors 
named in the process, in the same manner as if they had all been 
taken and brought into court by virtue of such process ; but it shall 
not be lawful to issue or execute any such execution against the 
body, or against the sole property of any person not brought into 
court.” The R. L. of 1813, v. 2,521, § 13, contained a similar pro- 
vision. In the case of Dando v.Tremper, 2 Johns. R., 87, debt was 
brought upon such a judgment, and the defendant not served plead- 
ed nul tiel record. It was held, that debt would lie, because it was 
aregular judgment ; and, as the joint liability of the defendant, not 
served, was not denied by the plea, it was also held, that it need 
not be proved. Nothing more could be held by the case, for those 
were the only questions presented, whether the judgment was prima 
facie evidence of such liability, could not be decided till a case calling 
for such evidence should rise. 

In the Bank of Columbia v. Newcomb, 6 Johns. R. 98, the defendant 
not served pleaded, that the process was not served on him, and he 
did not appear, but did not deny his joint indebtedness ; and on de- 
murrer, the plea was held bad, on the ground that it was no answer 
to debt on a regular formal judgment ; but the question what would 
be the effect of the judgment, if the liability were denied, was reserv- 
ed expressly. In Taylor v.Pettybone, 16 Johns. R., 66, upon certiorart, 
it did not appear that there was any plea, and that court said the 
record was prima fucie evidence, as held by the former cases. In the 
case of Carman v. Townsend, 6 Cow. 695, the defendant not served 
pleaded that the promises, &c., were not the joint promises of both 
defendants, but were the promises solely of the defendant served 
with process ; and it was again held that it was only necessary to 
prove the matter put in issue upon the plea. 

Before the decision of this case in error, 6 Wend., 206, the revi- 
sers prepared and reported the present statute in regard to joint debt- 
ors, 2 R. S., 377, as follows, §1: ‘In actions against two or more 
persons jointly indebted upon any joint obligation; ebntraet or liabil- 
ity, if the process issued against all the defendants shail héwe-been 
duly served upon either of them, the defendant’ $6 served shall an- 
swer to the plaintiff ; and in such case, the judgment, if rendered in 
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favor of the plaintiff, shall be against all the defendants in the same 
manner‘as if all had been served with process. 

Such judgment shall be conclusive evidence of the liability of the 
defendant who was personally served with process in the suit, or who 
appeared therein ; but against every other defendant, it shall be evi- 
dence only of the extent of the plaintiff’s demand. After the liabil- 
ity of such defendant shall have been established by other evi- 
dence.” 

In their note to the first section they say: ‘* The law on this sub- 
ject seems rather unsettled, vide 16 J. R.66. 6 Cowen, 697. The 
better opinion probably is, that the defendant not brought in, may 
contest the judgment; but this throws upon him a very onerous bur- 
then of proving a negative. The above section seems calculated to 
prevent fraudulent combinations, and to give to a plaintiff all he 
ought to require.” 

The case of Carman v. Townsend, in error, was afterwards decided, 
after solemn argument upon the point, tbat debt would not lie upon 
the judgment against the defendant not served; and the judgment 
of the Supreme Court was affirmed. The chancellor, who delivered 
the only opinion, holding that the original demand was merged in the 
judgment, that the legislature did not intend to deprive the _ plaintiff 
of his remedy against the defendant not served, and that he must 
have debt on the judgment if he had any remedy ; and also that if 
the defendant not served had denied his joint liability, the plaintiff ' 
would have been bound to prove it, and not to disprove it, as the 
revisers seemed to suppose. It might be supposed that this decision 
settled the law upon both points. 1st. That debt would lie on such 
judgment; and 2d. That if the liability of the defendant not served, 
was not denied, it need not be proved. The provision of the revised 
statutes was well known to the chancellor and the whole court when 
the decision was pronounced. Before any other decision was made 
in Sept., 1837, the attorney, of Mr. Oakley, finding property of Young 
& Baker here, took out his attachment against them, as joint debt- 
ors. If no judgment had been previously obtained, his right to pro- 
ceed by attachment as for a debt founded upon contract, would have 
been beyond all dispute. The statute also allowed the proceeding by 
any creditor “having a demand arising upon a judgment or decree 
rendered within this state.’ 2R.S., 3, § 3. 

There was no attribute of the judgment or decree required, except 
that it should have been “ rendered within this state.” 

All the previous cases have held that the original demand or debt 
arising upon contract was merged in the judgment. 

In the petition and affidavits, then, it could not be stated that the 
demandé arose wpor contract, and as it was settled that the demand 
agaiust the debtor not served still existed and that debt would lie upon 
the jedgment; i: could only be stated as a debt arising upon the judg- 
ment: . 

The statute did not require any thing to be stated about the ev- 
dence to sustain the demand, or the character or quality of the judg- 
ment or contract, except as above stated, and nothing was stated ex- 
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cept that the demand arose upon a judgment rendered in the Suprems 
Court of this state. 

When the defendants, as agents of Mr. Baker, applied to dis- 
charge this attachment by giving their bond, it was easy to look at 
the record and see what sort of a judgment it was. 

They undertook to pay any debt due by Young & Baker, “ on ac- 
count of any debt so claimed and sworn to.” 

At that day, it never entered the minds of the defendants or 
their counsel, that any future zmgenuzty would or could conceive the 
idea that this demand did not arise upon a judgment, because for- 
sooth evidence other than the judgment might be required to prove the 
liability of one of the defendants, of a should be denied by a proper 
plea; and surely the plaintiffs attorney little thought he would put 
in jeopardy $30,000 by the professional blunder of following the de- 
cisions of our highest courts, and the letter of the statute. 

While the suit was progressing, the case of Kumbel against Mervin 
arose in the New-York Common Pleas, (see S. C. in error, 25 Wend.,) 
where in debt upon a joint debtor judgment, the defendant not served, 
pleaded nul tiel record, which, according to all prior authority, put 
in issue only the existence of the record of a judgment against both, 
and a special plea that the process was not served, &c., to which 
there was a demurrer and judgment for the plaintiff. On the trial, 
record of a judgment against both, in exact conformity to a public 
statute not pretended to be unconstitutional or void, was produced, 
and the plaintiff was held by that court, entitled to a verdict upon 
the issue of fact, and judgment passed in his favor. The defend- 
ants brought a writ of error to the Supreme Court. 

Mr. Justice Bronson was so decidedly opposed to the idea enter- 
tained, though not decided in the prior cases, that a judgment could 
be prima facie evidence of the liability of the defendant not served, 
that he came to the conclusion that there was a difference between 
the revised statutes and former statute upon the subject, and that 
under the former the judgment was no judgment at all against the. 
party not served, but a legislative misnomer of an authority to issue 
execution against joint property. He based his opinion upon the 
assumption, that under the former act, the judgment was prima facie 
evidence of the liability, as we'l as the amount of the debt ; and also 
that the expression in the present statute, that it should “ be evi- 
dence only of the amount of the demand after the liability should 
be established by other evidence,’’ meant evidence to limit the extent 
of the demand, so that it would be evidence in favor of, though not 
‘‘as against the defendant not served,” as the legislature seemed mis- 
takenly to suppose. He held that debt would not lie upon such 
judgment, at least without a special averment of the original liability 
of the defendant not served. His learned associates, however, 
Justices Nelson and Cowen, overruled him upon the point that debt in 
the commoh form would not lie upon ce judgment, and also in 
his view of the judgment being no evidence of the amount of the 
debt, but they agreed with him that the judgment was no evidence 
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of the liability of the defendants not served, and that further evi- 
dence was required to prove such liability, even under the issue of 
aul tiel record; but though they reversed the judgment, they ordered 
a new trial in the court below, in order that proof of liability might 
be given by the plaintiff to sustain his action. In the majority opi- 
nion, no satisfactory answer appears to have been given to the argu- 
ment that nul ttel record was not the general issue, and that proof of 
the record only was required ; but the force of the prior cases was 
evidently got over by adopting Mr. Justice Bronson’s idea, that these 
cases held the judgment prima facie evidence of liability under the 
former act, and that therefore the revised statutes, which declared it 
no evidence of liability, had introduced a new rule. It is difficult to 
see, however, why the rules of pleading before settled should be 
changed, even if there was a change as to the effect of the evidence. 

As this decision confirmed the right to maintain the action, and 
the plaintiff below recovered, the case was not carried up, and has 
stood for law ever since. ; 

As the plaintiff in this case proved the original liability of Baker, 
he never thought it necessary to attack the opinion of the court in 
Mervin v. Kumbel, which, even if wrong in one respect, was direct 
authority in favor of the plaintiff claiming a demand arising upon 
judgment. 

So stood the authorities when this cause was tfied. As the dis- 
senting opinion of Mr. Justice Bronson, in Mervin v. Kumbel would, 
if established as law, strike at the foundation of the plaintiffs action, 
it was of course attempted to be sustained in the Court of Appeals. 
The result is shown above. Mr. Justice Cady and two of the other 
learned judges vote to reverse on the authority of the majority opinion 
in Mervin v. Kumbel, without an intimation in favor ot Mr. Justice 
Bronson’s dissenting views, on the ground that such dissenting views 
were right, and the majority opinion wrong, in holding debt would 
lie on such judgment. ; 

From this review of thé authorities, and the opinions in this case, 
the following questions are presented : 

1st. Were the majority of the court right in Mervin v. Kumbel, in 
holding that the liability of the defendant not served must be proved 
where nul tiel record only was pleaded ? 

2d. Was Mr. Justice Bronson right in holding that debt would 
not lie upon the judgment, and that the judgment was not even evi- 
dence of the amount of the demand? 

3d. If he was wrong in this, can Mr. Justice Cady’s opinion be 
sustained on any principle? 

The negative of each of these questions can, it is presumed, be 
most conclusively maintained. 

1. The majority of the court held the second plea, which alleged 
that the defendant was not served and did not appear bad on demur- 
ner. Ifthe facts pleaded then had been set out in the declaration, 
they must on the same principle have held the declaration good on 
demurrer, though Mr. Justice Bronson, it would seem, would have 
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held otherwise. The judgment then truly set forth, they held enough 
to entitle the plaintiff to recover, if it was admitted by demurrer to 
be such asit was. The plea of nul tiel record was not a general issue, 
nor could the general issue be pleaded to debt on judgment. This 
is admitted in the opinion of the court; but they say the revised 
statute intended to turn nul tiel record into the general issue, because 
it declares that the judgment shall be evidence only of the extent of 
the demand after the liability shall be established by other evi- 
dence. They say this is provided without reference to the state of 
the pleadings, and therefore assume that it is not evidence of liability 
under any state of the pleadings. This may be conceded, without 
admitting the conclusion arrived at. No evidence of liability is re- 

uired under any state of the pleadings, where that point is not in 
issue. If the defendant not served had pleaded payment or a re- 
lease, the judgment record would be no evidence of liability, but it 
would be strange if the plaintiff were obliged to prove suchrliability. 
The mistake of the court, it would seem, was not only in assuming 
that the judgment was before the revised statute prima facie evi- 
dence of liability, and that the revisers intended any change in this 
respect, but also in concluding that if they did intend to change the 
rule of evidence where evidence was required, they also intended to 
change the rules of pleading, and require facts proved, which were 
not put in issue. The case of Townsend v. Carman, in the Court of 
Errors, was not then decided, and it was not well settled that the 
burden of proof would be thrown on the plaintiff by a proper plea, 
though the contrary was never held. The revisers intended to put 
an end to any doubt on this point, and nothing more. The court, by 
giving judgment for the plaintiff upon the second plea, held that the 
same facts appearing in the record (i. e., by the declaration and plea) 
which were proved under the issue formed by the first plea of nul tied 
record, entitled the plaintiff to judgment, and that the same facts 
proved did not entitle hin to judgment. The absurdity of this is too 
apparent to need further comment. There was not the least shadow 
of authority for the decision, neither in the statute or elsewhere. 
And this opinion is made the corner stone of Mr. Justice Cady’s 
opinion in this case. The foundation being destroyed, the super- 
structure must fall. 

2. The opinion of Mr. Justice Bronson is more ingenious and sub- 
tle and sustained by more show of argument, but is equally fallacious 
and worse in its practical tendency. The one seeks only to change 
arule of pleading, which could harm no one, after the change was 
known. ‘The other seeks to nullify the whole force and effect of a 
plain statute, and overrule long established precedents merely to sus- 
tain a naked abstraction. 

Ever since 1801 just such a statute had existed with the exception 
that the effect of the judgment as evidence, was not expressly declared, 
but left to be implied from the effect given to the execution. A suc- 
cession of decisions for nearly 40 years, had held that debt would lie 
upon a judgment entered in due form according toa statute; that 
the plaintiff was not bound to prove any thing which was not put in 
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issue and that nul tiel record put in issue only the record. Mr. Justice 
Bronson commences his opinion by saying that, in none of the cases 
had the defendant put in issue his liability, and if he had, it never 
would have been held that the judgment wa’ prima facie evidence 
of the liability, in other words that the effect of the former statute was 
precisely such as declared by the present, as to the force of the judgment 
as evidence. He then admits that it is conclusively settled on au- 
thority, that debt will lie upon the judgment under that statute and 
that on nul tiel record only pleaded, the original liability of the de- 
fendant not served need not be proved. He then most strangely con- 
cludes, that under the present statute, debt will not lie, because the 
judgment is declared no evidence of liability, although debt did lie 
upon a judgment under the former, which in effect was no evidence 
of liability. The revised statute was passed with a full knowledge 
of what had been held under the old law, and the note of the revi- 
sers shows, that the change was to make sure the casting of the bur- 
then of proof upon the plaintiff in an action upon such judgment; and 
not at all to effect the form of action or of pleading, or the effect of any 
particular plea. And yet with all this before him, Mr. Justice Bron- 
son seems to declare the judgment no judgment at all against the party 
not served, not even to uphold the usual form of declaring and plead- 
ing, and introduces the anomaly ofan action on judgment against one 
detendant and on contract against the other, while he admits that so 
long as the burthen of proof is not cast upon the defendant not served, 
the form of the action and pleadings is of no practical importance. In 
order to strengthen his idea, he insists that the judgment is no evi- 
dence against the party not served, not even prima facie evidence of 
the amount of the debt where the liability is proved, and that when 
the statute says, “it shall be evidence only of the extent of the de- 
mand,”’ it means to limit the extent of the demand. It is enough to say 
that this is an entire assumption altogether unwarranted. If the legisla- 
ture meant that it should only be evidence agaznst the plaintiff to limit 
his demand, they could have said so. The opinion of the learned 
judge, appears to be at variance with all prior authority, and was over- 
ruled by his learned associates and their decision has stood for law 
till it was attempted to be shaken by his opinion in this cause. 
The reason and principle upon which debt was held to lie upon a 
judgment under the old joint debtor act, was that it was a regular 
judgment entered according to the express provisions of a statute, and 
the same reason and principle is equally applicable to the action of 
debt upon a judgment under the present act. The declaration of its 
effect as evidence in no respect renders it less a judgment, the action 
upon which must be debt. The old authorities trom Dando v. Wood 
in 2 Johnson, to Townsend v. Carman, in 6 Wend., are direct author- 
ity, that debt lies upon a regular judgment in pursuance of statute, 
without regard to the effect of the judgment as evidence. 
The application of Mr. Justice Bronson’s view on this point to this 
case is even more difficult to maintain than that debt in the usual 
‘ form will not lie on such judgment, for here the action is debt on bond 
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and the allegation by way of assigning a breach of the condition is 
that Young & Baker were indebted upon the judgment on account of 
the debt claimed and sworn to by the plaintiff as an attaching creditor. 
It was as essential to make out a demand against Young & Baker, 
in order to recover on this bond and to swearto a demand against 
Young & Baker in order to take out the attachment. The 
statute did not authorize an attachment against two upon an 
affidavit of a demand of one character against one, and another cha- 
racter against the other debtor. The plaintiff could not state that he 
had a demand against Young & Baker, arising upon contract, for 
confessedly he had no such demand against Young. It was but one 
demand against both, and if it could not be said to arise upon the origi- 
nal contract, then ciearly it could be said to arise upon the judgment, 
within the meaning of the statute, which was not confined to any par- 
ticular kend of judgment rendered in this stote. Mr. Justice Bronson 
says, it should not have been stated to have arisen upon the judgment, 
but, as against Baker, upon the original demand connected with the 
judgment. Ifhe had so stated, he must still have said that his demand 
arose upon the judgment as against Young. His demand then clearly 
did arise upon judgment and could not be established apart from the 
judgment against either debtor; and because the plaintiff merely 
stated that it arose upon judgment, as contra-distinguished from a 
demand arising upon contract, (which means where there is no judg- 
ment in the case,) and has not added that the liability of Baker was to 
be established by evidence that he was a joint debtor with Young, 
the learned judge’s sense of justice is satisfied with excluding him 
from all benefit of the attachment and the bond given to discharge 
it, though the statute only required him to show that he had a de- 
mand arising upon judgment or contract. The demand was on the 
contract connected with the judgment, not on the judgment, though con- 
nected with the contract. Such is the refined logic upon which the 
plaintiff’s right to $30,000 is decided. A refinement not invented 
till seven years after the attachment was taken out. It is respect- 
fully submitted that this is unsound as it is unjust. It is based en- 
tirely upon the idea that debt will not lie on such judgment. 

3. The opinion of Mr. Justice Cady does not hold that debt will 
not lie upon such judgment, but still gets at the conclusion that the 
demand of the plaintiff does not arise upon the judgment, and there- 
fore that the demand proved is not the same which he claimed and 
swore to as an attaching creditor. He says it is not necessary to 
decide whether debt will lie, and refers to the opinion of the court in 
Mervin. v. Kumbel, as authority where it is held debt will lie. His 
opinion, therefore, substantially concedes that the plaintiff might 
maintain a declaration in debt on the judgment ; and still holds that 
the plaintiff was wrong in swearing that his demand was on the judg- 
ment. He bases his opinion upon the decision in Mervin v. Kumbel, 
that under nul tiel record, the judgment did not of itself prove the 
demand as against the defendant not served, and says that the court 
must have held that the demand did not arise upon the judgment. So 
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far from this, they expressly held that the action could be maintained 
on the judgment, upon further proof of the joint liability of the de- 
fendant not served, and they erdered a new trial in the court below, 
that such evidence might be given, otherwise the judgment would 
have been reversed, simply wethout any order for a new trial. The 
plaintiff prevailed in that case upon the very authority which is here 
cited to defeat the plaintiff. 

The learned justice says, the legal effect of the affidavit was that 
the demand was upon a judgment which was conclusive evidence of 
the liability of both defendants; but how he arrives at that conclu- 
sion, is not stated. If Mr. Oakley were indicted for perjury, and 
proved a demand upon a judgment which was not conclusive evi- 
dence of the liability of either defendant, like the judgment in a suit 
commenced by attachment before a justice without personal serving 
upon either defendant, which is declared only presumptive evidence 
in action of debt upon the judgment, (2 R. 8., $,) it would have 
been pretty hard to convict him. The law allows three sorts of 
judgments—first, those which are conclusive upon all the defend- 
ants: second, those which are conclusive upon some, and only evi- 
dence of the extent of the demand after establishing the joint indebt- 
edness of other defendants: third, those which are only presump- 
tive evidence of debt against any defendant. When a man swears 
that certain persons are indebted to him upon a judgment rendered 
within this state, it cannot be conceived how the legal effect of his 
affidavit is any more that his demand is upon one than any other of 
those classes of judgment. He swears that -the two are indebted 
to him upon a judgment, and proves that they are so indebted, they 
being joint debtors, and sued and recovered against awarding to the 
statute. To say that this is not a debt upon judgment, and admit 
that an action of debt could be maintained upon the judgment, is 
too manifest an absurdity to need refutation. The effect of the judg- 
ment as evidence has nothing to do with the question. The demand 
is none the less upon or arising out of a judgment, because evidence 
beyond the judgment may be necessary to establish it. The demand 
in this suit is on the bond of the defendants ; but much other evidence 
is necessary to establish it. A demand against an endorser on a bill 
of exchange cannot be made out without proof of presentment and 
protest, but still the demand is on the bill. This opinion is based 
upon two erroneous assumptions ; first, that conclusiveness is-of the 
essence of a judgment; second, that a demand does not arise upon 
a judgment or contract when extrinsic evidence is required beyond 
the judgment or contract to maintain it. It cannot be said that the 
defendants were misled by the affidavit in this case, for at the time 
it was made it was settled by all the cases that debt would lie upon 
a joint debtor judgment, and therefore they would look at the re- 
cord, though Baker were never here. . 

It thus appears that each of these three opinions are at variance 
with the decisions from 1801 to 1840. They all owe their origin to 
the careless expressions used in some of the old cases,that the Judg- 
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ment was prima facie evidence against the defendant not served, and 
the scrupulousness of Mr. Justice Bronson, who, allowing even the 
_ form of action to be changed as against the defendant not served, 
might endanger his rights, though he had nothing to do but deny his 
liability in order to put his adversary to proof of it. As a further ar- 
gument showing that the law was deemed settled, that debt would 
lie upon such judgment down to 1849, the provisions of the Code of 
Procedure may be cited as a legislative construction of the statute. 
§ 136 provides that in case of joint debtors, where process is served 
upon some, the plaintiff may proceed in the same manner, and with 
the same effect as at present. § 375 provides that a summons may 
be taken out against the debtors not served, ‘‘ to show cause why 
they should not be bound by the judgment in the same manner as if 
they had been originally summoned. § 378 provides that the sum- 
mons shall be accompanied by an affidavit specifying the amount 
due on the judgment. 

Here is a distinct recognition that the amount due the plaintiff 
after a joint debtor judgment is due thereon, and the plaintiff is now 
bound by law to make—/irst, such an affidavit as the plaintiff in the 
above case made, in order to proceed against the defendant not served. 





Supreme Court, 


[Circuit Term—Saratoga County.] 


Before Mr. Justice WILLARD. 
Witui1am H. Horrman v. Leonarp R. SarGent. 


AUTHORITY OF RAIL-ROAD CONDUCTORS—RIGHTS OF PASSENGERS. 


A railroad company, as common carriers, are bound to carry all such passengers as offer them- 
selves, and are ready to pay for their transportation. 

The company are, however, not bound to receive into their cars a passenger who is offensive 
in his person, or rude, boisterous, and uncivil in his conversation or deportment; and if a 
passenger, after being received, conducts himself with rudeness towards others, or exhibits 
gross and vulgar habits, offensive to good manners, and persists in so doing, after being re- 
quested to desist, the superintendent, or other officer having charge of the train, has a right 
to remove him from the cars, if he refuses to leave after being requested so to do; but 
in removing him he must do him no unnecessary injury nor subject him to unnecessary 
hazard. 

If a ticket to a passenger does not designate the particular seat which the passenger is to oc- 
cupy, he has a right to enter the car, to take any vacant seat, and to hold it through the 
route subject to such reasonable changes as the conductor may have occasion to direct. 

A passenger who selects a seat, does not forfeit it by stepping out of the cars, provided he leaves 
it in charge of a friend or leaves some articles, indicating his intention to return and that 
he has not abandoned it. 

The conductor of a train has a right after his passengers are seated, to require, for a sufficient 
and reasonable cause, a passenger to leave one seat and take another ; but he has no right 
to do so capriciously. 

What is a sufficient reason, requiring a passenger to leave one seat and take another is a ques- 
tion for the jury. 

VOL. VIII. 17 
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This was an action for assault and battery. The facts proved 
on the trial were as follows :— 

The plaintiff was a passenger in August, 1847, travelling in the, 
cars from Troy to Saratoga, upon the Saratoga and Rensselaer Rail 
Road, of which the defendant was and still is the superintendent. 
On changing the cars at Mechanicville, a lady and two gentlemen 
had taken their seats together in an eight-wheel passenger car, 
in which two seats can be changed so that four persons may sit to- 
gether facing each other. While one of the gentlemen of this party 
was out, the plaintiff came in and took his seat directly fronting the 
lady, in one of the seats thus pre-occupied. He was told that it was 
engaged or reserved ; and when the husband of the lady came in 
the plaintiff was told to leave the seat and take some other part of the 
car. This he refused to do and an angry altercation followed, which 
resulted in an appeal to the defendant, superintendent of the road 
aforesaid. The latter came in, approached the plaintiff and request- 
ed him to leave the seat. One witness testified that the defendant 
took the plaintiff by the collar, and jerked two or three times some- 
what violently, although this was contradicted by the two or three 
of defendant’s witnesses, who testified that the superintendent gently 
laid his hand upon the plaintiff’s shoulder, and very civilly requested 
him totake another seat. The plaintiff finally left the seat and took 
another. It was proved that the plaintiff in endeavoring to spit out 
of the window, was very offensive to the lady, his tobacco spittle be- 
ing blown back upon her dress and almost in her face. 


Witrarp, J., in charging the jury, after stating the facts’of the 
case, observed :— : 

That the Rensselaer and Saratoga Rail Road Company, of which 
the defendant was superintendent, were common carriers of pas- 
sengers, and as such were bound to carry all such passengers as 
offered themselves and were ready to pay their transportation. That 
the duties of the company, as well as the rights of the passengers, 
were subject to certain qualifications, for the mutual benefit of both. 
The passengers are bound to submit to such reasonable regulations 
as may be adopted for the comfort and convenience of the other pas- 
sengers. ‘That the company are not bound to receive into their cars 
a passenger who is offensive in his person, or rude, boisterous and 
uncivil in his conversation or deportment. That if a passeriger, after 
being received, conducts himself with rudeness towards others, or 
exhibits gross and vulgar habits, offensive to good manners, and per- 
sists in so doing after being requested to desist, the superintendent or 
other officer having charge of the train, has a right to remove him 
from the cars if he refuses to leave after being requested. That in 
doing so, he must do him no unnecessary injury nor subject him to 
unnecessary hazard. 

That in case the ticket to a passenger did not designate the par- 
ticular seat which the passenger was to occupy, he had a right, on 
entering the car, to take any vacant seat, and to hold it through ‘the 
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route, subject nevertheless to such reasonable changes as the conduc- 
tor of the train might have occasion to direct. That a passenger 
who had selected his seat, did not forfeit it by stepping out of the 


‘cars, provided he left it in charge of a friend, or left some article in- 


dicating his intention to return, and that he had not abandoned it. 
That the conductor of the train had a right, after his passengers were 
seated, to require, for a sufficient and reasonable cause, a passenger 
to leave one seat and take another, but he had no right to do so ca- 
pricously. ‘That his right, in that respect, was in some manner anala- 
gous to that of an inn-keeper with respect to changing his boarders 
from one room toanother. What would be a sufficient reason for re- 
quiring a passenger to leave one seat and take another, was a ques- 
tion for the jury. If, in the bustle of taking seats in a car, parties 
travelling together get separated, it was the right of the conductor so 
to re-seat them as to accommodate all, and no reasonable passenger 
had a right to object to such rule. If the plaintiff, whether accident- 
ally or otherwise, had obtruded himself into a seat appropriated to 
another party by prior occupancy, if his conduct was offensive to- 
wards a lady sitting on another seat, but necessarily facing him, and 
especially if by his careless use of tobacco, the spittle fell upon her 
dress, the judge submitted it to the jury whether it was not a suffi- 
cient reason for the superintendent to assign to such passenger a dif- 
ferent seat, especially when requested so to do by the lady’s hus- 
band. That no unnecessary force was pretended in this case, as the 
plaintiff left the seat and took another without being compelled to 
do so by force. A mere technical assault and battery only were 
made out. 


Charles S. Lester, for plaintiff. 
W. S. Beach, for defendant. 
The jury found for the defendant. 


Unster County Over anp TERMINER.—October, 1849. 


Before Mr. Justice EDMONDS, and the County Judges. 
Tue Preopre v. Epwarp L. Hine. 


SEDUCTION—WHAT EVIDENCE NECESSARY UNDER THE ACT OF 22ND 
MARCH, 1848, TO WARRANT CONVICTION. 


To warrant a conviction for seduction under the act of 22d March, 1848, there must be evi- 
dence to support the testimony of the female of a promise of marriage, as well as of the 
seduction. 


Tue defendant was indicted for seduction under a statute passed 
March 22d, 1848, which euacts that any man who shall under pro- 
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mise of marriage seduce and have illicit connexion with any unmar- 
ried female of previous chaste character, shall be guilty of a misde- 
meanor, &c., provided that no conviction shall be had on the testi- 
mony of the female seduced, unsupported by other evidence. 

The testimony on which this prosecution rested, was that of the 
female unsupported, except by other evidence that they kept com- 
pany together, but there was no evidence to support her testimony 
either as to the promise of marriage or the seduction. 


Westbrook and J. Van Buren, (District Attorney,) for the people. 
H. Hogeboom and Cooke, for the defendant. 


Tue Court ruled that the corroboration which the statute re- 
quired was to be in reference to the necessary ingredients to consti- 
tute the crime; namely, to the promise of marriage and the seduc- 
tion ; that such corroboration as to matters not necessary to be 
proved to produce a conviction, would not warrant a conviction, and 
that the testimony of the female being unsupported in this case as to 
the promise of marriage or the illicit connexion, the defendant was 
entitled to an acquittal. Verdict for defendant. 





N. D. Superior Court. 
Before Chief Justice OAKLEY and the rest of the Justices. 


BenyamMin Meaxines v. CHartes T. CroMWELL, FREDERICK 
Lirzen, anD Levi Batey. 


IMPLIED POWER IN EXECUTRIX TO SELL—EXECUTION OF POWER. 


Whenever a power is given in awill to executors to sell lands without expressly naming 
a donee of the power, and the proceeds of the sale are directed to go to pay debts or lega- 
cies, or to be distributed, the power vests, by implication in, and may be executed by the ex- 
ecutors, unless a contrary intent can be collected from the will. 

The execution of a power by one executor is valid where it appears that a co-executor has not 
qualified. 


Two questions were presented in this case. ist. Whether, under 
the will, (a copy of which appears page 143,) there is an implied 
power in the executive to sell realestate. 2d. Whether such power 
was well executed by the executive. 

Charles T. Cromwell, in person. 

G. L. Isham, for Litzen & Baley. 

Knox § Mason, for the defendant. 


By the Court—Oaxury, C. J.—This is an action of ejectment 
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brought by Meakings against Cromwell and his tenants, to recover 
possession of the house and lot at the corner of Amity and Greene 
streets, in this city. 

Both parties claim title under Benjamin Hide, who was seized in 
fee of the premises in 1833; and being so seized made a will in due 
form of law to pass real estate, and by that will, after giving to his 
wife the rents of the premises in dispute, during her life, devised as 
follows: After her death (of his wife,) the house and lot at the corner of 
Amity and Greene streets, to be sold, and the net proceeds equally 
divided between Benj’n Hide Old, Joshua Hide Old, and their sister, 
Caroline Old, share and share alike. These were the nephews and 
niece of the testator. The will then proceeds to appoint Jane Parks 
Meakings, Benjamin H. Meakings, Joshua Hide Old, and Benjamin 
Hide Old, his executors and executrix. At the time of making the 
_will, these nephews and his niece were aliens—the nephews residing 
in this country with the testator; and Caroline residing in England, 
where she has always lived and now resides. After making the 
will and prior to the death of the testator, Benjamin Hide Old, one of 
the nephews, died. The testator died in 1835, leaving his will un- 
revoked—the nephew and niece being still aliens. 

Letters testamentary were granted on the will to Jane Parks 
Meakings alone, (the other executors not having qualified,) and in 
July, 1847, a deed was executed by her, as executrix, to Richard 
Reed. Reed, in October, 1847, conveyed by warranty to Cromwell, 
under which he claims title. 

The plaintiff, Meakings, claim title by virtue of a quit claim deed 
from Joshua Hide Old to him. 

On the argument several questions were raised on the plaintiff ’s 
title, some of which are not without difficulty. 

The view that we have taken of the tase, renders it unnecessary to 
consider those questions. Ifthe grounds on which we are about to 
dispose of the case shall prove to be untenable, those questions will 
still be open to the defendant. 

The deed of Jane Parks Meakings was executed under the idea 
that a power to sell the premises in question is to be implied in the 
executrix. 

This presents the question : 

1st. Whether there is such implied power under the will? And 
2d. Whether it was well executed ? 

We have looked at all the cases cited by counsel on the argument, 
and we have come to the conclusion, that there is a power implied in 
the executors to sell, and that its execution by the executrix, who 
alone has qualified, is valid. 

The authorities are collected in Sugden on Powers, ed. 1847, page 
153. Without going minutely into these cases, we think there is 
clearly to be derived from them this principle: that whenever a 
power is given in a will to sell lands, without expressly naming a 
donee of the power, and the proceeds of the sale are to go to pay 
debts or legacies, or to be distributed, then the power vests in the ex- 
cutors, unless a contrary intent appears, 
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The cases in 2 Leon, 220, and 2 Dall. 223, are very like the pre- 
sent ; and, although they are not very fully reported, the court seems 
to have considered the principle as very clear. In the case in 
Leonard, the proceeds of land ordered to be distributed, are con- 
sidered in the nature of legacies ; and the payment of legacies being 
among the appropriate duties of an executor, the power to sell lands, 
for such purposes, has always been held to vest in him by the im- 
plied intent of the testator. 

This rule, as I have above stated, is clearly laid down by the 
Court of Errors, in Bogert v, Hertell, 4 Hill, 500, where Justice Nel- 
son says: “It is settled law since the‘ year books,’ that a power 
given in a will to sell lands for the purpose of paying debts and le- 
gacies, or for making division of the proceeds without naming the 
donee, will vest in the executors by implication.” 

In this will such an implication is, in our judgment, much strength- 
ened by the circumstance that the two nephews, who were the ob- 
jects of the testator’s bounty, and who resided in this country, are 
named as executors. They were beneficially interested in the exe- 
cution of the power: andit is strong ground for inferring the intent of 
the testator, that they should execute the power of selling who were 
to receive a portion of the proceeds, and who therefore would have 
every inducement to see that the power should be faithfully executed. 

There seems, indeed, to have been little else for the executors to 
do under this will, but to carry out the testator’s intention in regard 
to his nephews and niece, who, as aliens, being incapable of taking 
and holding the lands under a devisee, were intended to have virtu- 
ally the same thing under a bequest of the proceeds in the nature of 
legacies which they might take. The proceeds of the land here 
came in the place of legacies, and were clearly intended as such. 

The object in all these cases is to arrive at the intention of the 
testator ; and, if the intention can be fairly ascertained from the whole 
will, it must be carried out. Now, looking at this will, and seeing 
that the purpose of the testator was to convert the house and lot in 
question into money, for distribution among those for whom he wish- 
ed to provide, and who could not avail themselves of the provision 
in any other form; and, that for the general purpose of executing 
his will, he named (among others) as his executors the distributees 
of the fund to be created by the sale of the land; we cannot doubt 
but that it was his intent that his executors should have the power to 
carry his will, in this respect, into effect. 

It was contended on the argument, by the plaintiff’s counsel, that 
this case falls within that section of the R. Statutes, 1 vol. 734, § 100, 
which provides, that when the testator omits to designate who shall 
execute a power in a will, its execution shall devolve upon the court 
of chancery. It wasan ordinary exercise of the jurisdiction of that 
court to appoint a trustee to execute a trust or power to prevent a 
failure of it, in cases where no trustee was named or designated. We 
think the intent of the statute was nothing more than to regulate 
and fix by law what had been merely the practice of the court. 
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The court of chancery always upheld the doctrine of implied 

owers in executors to sell land, when such implication could be 
made according to the intent of the testator. We think an implied 
designation is sufficient, and that it was not intended by the statute 
to abolish the whole doctrine of implied powers in a will. Indeed, 
trusts by implication of law in wills are expressly preserved by 2 
R. 8. 135, § 71. 

The execution of the powers by one of the several executors, the 
others not having qualified, is valid. Ogden v. Smith, 2 Paige, 
106; Rooseboom v. Mosher, 2 Denio, 61. 

The consideration expréssed in the deed of the executrix, is one dollar. 
It was contended, that this execution of the power was void, as be- 
ing fraudulent upon its face. The nominal consideration of one 
dollar is enough to sustain the deed, so as to pass the legal estate. 
The question whether it was a fraudulent execution in fact, cannot 
we think, be raised in the action of ejectment to try the legal title ; 
and especially in this case, as no point of that kind was made at the 
trial. 

The Court, as the case comes before it, cannot undertake to de- 
termine whether there was any actual fraudulent intent on the part 
of the executrix in executing the power of sale; and we cannot say 
that a deed, with a nominal consideration executed under such a 
power of sale, is in judgment of law fraudulent and void. An ade- 
quate consideration in fact may be shown to have been actually paid ; 
and we probably ought to infer such to be the case, particularly as 
against the present defendant, who, for aught that appear, was a 
bona fide purchaser, and for a full consideration. 

Judgment must be entered for defendant. 

Judge Sandtord, having been consulted on this will before he came 
to the bench, took no part in the decision in this case. 

The preceding opinion shows the grounds on which judgment in 
this case was given for the defendants. 


Copy WILL REFERRED TO IN THE Precepine Case. 


This is the last Will and Testament of me, Benjamin Hide, of the 
city of New-York, and state aforesaid, made and published this 
twelfth of February, in the year of our Lord, one thousand eight 
hundred and thirty-three. First. I give and devise unto Mary So- 
phia Thompson, daughter of the late Rev. William Thompson, de- 
ceased, my house and lot of ground, No. 213 Greene-street, to her 
forever. Second. I give and devise unto my beloved wife, Mary 
Hide, the rents of my four houses during her natural life; also my 
household furniture, plate, &c. After her death the house and lot the 
corner of Amity and Greene-streets to be sold, and the net proceeds 
to be equally divided between Benjamin Hide Old, Joshua Hide 
Old, and their sister, Caroline Old, (share and share alike.) I also 
have given unto my beloved wife, Mary Hide, a deed for my two 
‘houses and lots, number 28 and number 30 Amity-street, to do as 
she may think proper with, and at her sole disposal. I do hereby 
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appoint Benjamin Hide Old, Joshua Hide Old, Benjamin Hide 
Meakings, my executors, and Jane Parks Meakings, my executrix of 
my last Will and Testament. 

In witness whereof, I, the said Benjamin Hide, have hereunto set 
my hand and seal, &c. 














SELECTIONS FROM RECENT ENGLISH DECISIONS. 


In the Common Pleas. 


Before a full Bench. 
Lewis v. CAMPBELL.—21 November, 1849. 


MONEY PAID TO DEFENDANT’S USE—ACTION AT LAW. 


Where the plaintift’s agents had upon presentation of a check for £112 16s. 6d., the amount 
of a debt due by him to A., refused to pay and retained the sum on account of a debt due 
from A. to B., for whom they were also agents, and B. agreed to indemnify the plaintiff 
against A.’s claim, and A. had brought an action against the plaintiff which B. defended by 
plaintiff’s consent, but to satisfy the judgment in which the plaintiff paid £161 13s. 6d.: Held, 
that plaintiff was entitled to recover the latter amount from B. as money paid to B.’s use. 


Tue plaintiff being indebted in the sum of £112 16s. 6d. to one 
Duke, directed him to obtain payment thereof from his agents, 
McDonald and McQueen, who, however, refused to pay the same 
and retained the amount in part payment of a debt of £350, due 
from Duke to Mrs. Campbell, the present defendant, and on her be- 
half undertook to indemnify the plaintiff in respect of such payment. 
The defendant accordingly defended an action brought by Duke 
against the plaintiff in the plaintiff’s name, and by his consent, but 
the defence proving unsuccessful, the plaintiff Lewis paid Duke the 
suin of £160 13s. 6d., for which judgment was obtained, and then 
brought the present action for money paid, money had and received, 
and on an account stated. On the trial before Wilde, L., C. J., at the 
London sittings, after February Term, 1848, a verdict was taken 
for the plaintiff for £160 13s. 6d. with leave reserved to move to enter 
anonsuit or to reduce to £112 16s. 6d. A rule mst having accord- 
ingly been obtained. 

‘alfourd, Q.S., and M. Smith, showed cause against the rule, 
which was supported by Byles, S. L., and C. Pollock, citing Spencer 
‘v. Parry, 3 A. & E. 331; 4 M. & N., 770; Ezall v. Partridge, 8 
T.R., 308. Cur. ad. vult. 


The Court said, the defendant was bound by her contract to in- 
demnify the plaintiff against any claim made by Duke, and by de- 
fending the action brought against the plaintiff by him had impliedly 
authorized the plaintiff to satisfy the judgment obtained therein, and 
the plaintiff could therefore recover the amount as money paid to the 
defendant’s use; Howes v. Martin, 1 Esp., 162; Brittain v. Lloyd, 
14 M. & W., 762. The rule must therefore be discharged. 





